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IN THE 


United States Court of Appeals 

por the District of Columbia 


April Term, 1942 


No. 8301 


JESSE S. SHIMA, Appellant 
v. 

THOMAS A. BROWN, Appellee 


Appeal from Order and Judgment of the District Court 
of the United States for the District of Columbia 


BRIEF FOR APPELLANT 
Jurisdictional Statement 
(a) 

This is an appeal from (1) the order of the District Court 
May 11,1942, overruling appellant’s motion made that day, 
at the opening of the last trial, to be allowed to withdraw 
his exceptions to the Auditor’s Report filed March 31,1942, 
and to have the Report confirmed, and its findings adjudged 
as final between the parties, without further trial, and (2) 
the judgment on verdict of the jury for appellee in the sum 
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of $2,750.00 entered May 13, 1942, as amended by order of 
the District Court entered May 14,1942. 

This Court has jurisdiction of this appeal under the pro¬ 
visions of the District Code, 1940 Edition, Title 17, Chap¬ 
ter 1, Section 101 (March 3, 1901, 31 Stat. 1225, Ch. 854, 
Section 226; March 3, 1921, 41 Stat. 1312, Ch. 125, Section 
12 ). 

(b) 

June 3, 1938, appellee, a resident of the District of Co¬ 
lumbia, filed his Declaration in the District Court, assert¬ 
ing that on or about September 1,1930, appellant requested 
him to furnish room and board to appellant and his wife, 
promising to pay appellee therefor “a fair and reasonable 
sum”; that in conformity with said request and in reliance 
upon said promise, appellee did furnish such room and 
board from September 1, 1930, to March 23, 1938, a period 
of 90 months, for which appellant failed and refused to pay, 
except $284.00 on account, and that therefore appellee has 
just claim for such room and board furnished for said 90 
months at $50.00 per month, less a credit of $284.00, or 
$4,216.00, with interest on the running account at 6 per cent 
per annum from September 1,1930. (Appellant’s App. 1,2.) 

The Declaration was accompanied by (1) Particulars of 
Demand claiming $50.00 monthly from September, 1930, 
through February, 1938, less said alleged credit of $284.00 
(Appellant’s App. 2-7), and (2) appellee’s Affidavit in 
Support of Declaration on Attachment before Judgment, 
reasserting that “the defendant on or about the 1st day of 
September, 1930, requested the plaintiff to furnish to him 
and his wife, board and room, and promised to pay plain¬ 
tiff therefor a fair and reasonable sum; that the plaintiff 
accepted said request and offer, and in compliance there- 
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with did furnish to defendant and his wife, board and room 
at his home aforesaid, from to wit, September 1, 1930, to 
March 23, 1938, or a period of 90 months”. (Appellant’s 
App. 7, 8.) 

(c) 

In his Answer, filed October 11, 1938, appellant denied 
appellee’s principal allegations, and averred that when he 
and his wife returned to Washington early in September, 
1930, after their marriage, appellee suggested that they 
take quarters and board at his home; that as appellant was 
without money or prospects of earning any, and as appel¬ 
lee’s wife was chronically ill, and unable to carry on the 
housework in appellee’s household consisting of several 
persons, it was understood and agreed between the parties 
that appellant and his wife could reside in appellee’s house 
and receive board, and that in full and complete satisfac¬ 
tion and payment therefor, appellant would assist in the 
care of said house and its premises, the appellee being 
employed away from his home, and that appellant’s wife 
would assist in the general housework therein, during such 
period of time as either appellant or his wife should reside 
in said house and receive board. (Appellant’s App. 8-10.) 

Appellant further answered that he resided in appellee’s 
house only during the month of September, 1930, and oc¬ 
casionally during the period April or May, 1934, to Febru¬ 
ary, 1938; that in full satisfaction and settlement therefor 
as agreed, he made repairs, alterations, and installations 
in appellee’s home, the same being itemized in his Answer 
and its accompanying Affidavit of Defense (Appellant’s 
App. 10-16); that in full satisfaction for such board and 
room as was received by his wife from September, 1930, to 
February, 1938, she performed during that period practi¬ 
cally all of the general housework for all persons in that 
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household numbering seven on an average, such services by 
appellant and his wife having been accepted by appellee in 
full satisfaction for whatever board and room he gave ap¬ 
pellant and his wife. (Appellant’s App. 14,15.) 

Appellant denied that he had made any payments on ac¬ 
count, and averred that no demand had been made upon him 
for payment prior to the institution of this suit. (Appel¬ 
lant’s App. 15.) Appellant also raised the defense of the 
Statute of Limitations as to items set out in the Particu¬ 
lars of Demand dated prior to June, 1935. (Appellant’s 
App. 12.) 


Statement of the Case 


(a) 

This suit was filed June 3, 1938, which was prior to the 
effective date of the new Federal Rules of Civil Procedure. 

Pre-trial proceedings took place September 23, 1940, at 
which it was stipulated by respective counsel that, for 
board and room, “the sum of $50.00 per month for two 
people is a fair and reasonable sum”. (Appellant’s App. 
16.) 

(b) 

Thereafter, and during the period October 25 to Novem¬ 
ber 1,1940, the first trial herein took place before Mr. Jus¬ 
tice Pine and a jury. 

During the course of this trial, the Justice remarked sev¬ 
eral times at the Bench to counsel that in his opinion, this 
cause, because of its involved character and accounting as- 
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pects, should be made the subject of reference to the Au¬ 
ditor of the District Court rather than to be determined be¬ 
fore a jury. Nevertheless, the trial proceeded, and verdict 
was rendered for the plaintiff in the sum of $1,016.00. (Ap¬ 
pellant’s App. 17,18.) 

(c) 

Thereafter, appellee moved for a new trial on the ground, 
among others, that the amount of the verdict was not mathe¬ 
matically computable under the Court’s instructions. At 
the hearings upon this motion which appellant opposed, 
that Trial Justice observed again that the case appeared 
too involved and complicated in its accounting and other 
aspects, to be tried to a jury, and he indicated that if he 
should set aside the verdict and judgment, it would be for 
the purpose of having the cause tried before the Auditor 
of the District Court pursuant to the provisions of the Dis¬ 
trict Code authorizing such reference in actions at common 
law grounded upon an account; and in the presence of coun¬ 
sel that Trial Justice read aloud such provisions from his 
copy of the District Code, 1929, Title 24, Chapter 3, Sections 
52-56. 

(d) 

On December 20, 1940, that Trial Justice did set aside 
said verdict and judgment, and in the same Order, with the 
written consent of the parties indicated thereon, referred 
the cause to the Auditor of the District Court. (Appellant’s 
App. 18.) 

On February 28, 1941, appellee moved for instructions 
to the Auditor under that reference, appellant opposing. 
On April 1, 1941, after argument of counsel, and following 
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submission of briefs, that Trial Justice entered an Order 
denying appellee’s motion. (Appellant’s App. 19.) Ac¬ 
cordingly, the cause went to the Auditor of the District 
Court upon all issues. 


(e) 

Hearings were held before the Auditor May 15, June 23, 
June 24, July 8, July 9, July 17, July 18, and November 10, 
1941. (Tr. 25.) About 30 witnesses in all were called by the 
parties, some coming for the appellant from New Hamp¬ 
shire, New York, (Tr. 71) and Maryland. Numerous docu¬ 
ments were placed in evidence by both parties, as well as 
a voluminous transcript of testimony in the divorce cause 
of Shima v. Shima, Civil Action No. 1921, the District 
Court, and No. 7841, this Court, decided by this Court April 
20,1942, the plaintiff therein being the daughter of the ap¬ 
pellee. (Appellant’s App. 9, 13.) 

Extensive briefs were thereafter filed by both parties 
(Tr. 25), that of the appellant comprising about 70 pages, 
and lengthy Oral Argument was had. All of the testimony 
before the Auditor was stenographically reported, and a 
typewritten transcript consisting of about 500 pages (Tr. 
25) was furnished to him at a cost of $385.00 (Tr. 25), each 
of the parties depositing one-half of this amount with the 
Auditor upon his request. 


(f) 

The Auditor’s Report, comprising nineteen pages, was 
filed March 31, 1942, and is incorporated in the record on 
appeal. (Tr. 24-42.) This Report is comprehensive, and 
conscientiously and ably prepared. 
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The Auditor found, inter alia, in conclusion, that the 
question as to whether or not any part of the plaintiff’s 
claim is barred by the Statute of Limitations, is for the de¬ 
cision of the Court; that if the Court should be of the 
opinion that the Statute does apply, then there would be a 
balance of $1,224.99 due by appellant to appellee; that if the 
Court should be of the opinion that the Statute does not 
apply, then there would be a balance of $2,575.82 due by 
appellant to appellee. (Tr. 39.) 

The Auditor made a charge of $400.00 for his time, labor, 
and service, (Tr. 42), such expense being in addition to the 
above mentioned expense of $385.00 for reporting and for 
transcript. (Tr. 41, 42.) 

(g) 

On April 27,1942, before the expiration of the thirty days 
allowed therefor under said District Code provisions (1929 
Edition, Title 24, Chapter 3, Section 52; 1940 Edition, Title 
16, Chapter 1, Section 102), Appellant filed exceptions to 
the Auditor’s Report. (Appellant’s App. 19.) 

Appellee filed no exceptions to said Report within that 
period, nor at any time. 

(h) 

Thereafter, over objection by appellant (Tr. 43), the 
cause was placed on the jury calendar of the District Court, 
and on May 11,1942, it came on for trial (Tr. 46) before Mr. 
Justice T. Whitfield Davidson, of Texas, sitting in the Dis¬ 
trict Court on assignment, and a jury. At the immediate 
outset, appellant moved to be allowed, under the authority 
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of Gilbert v. Association, 21 App. D. C. 344, to withdraw 
the exceptions filed by him to the Auditor’s Report, and 
then to have the Report confirmed without any further hear¬ 
ing, as ‘‘there would then be no exceptions filed in the case 
to the Report under the statute in effect in the District of 
Columbia governing such matters”. (Appellant’s App. 20.) 
This Motion was amplified and argued by appellant before 
Mr. Justice Davidson. (Appellant’s App. 20-26.) There¬ 
after, following further argument, the Court ordered such 
Motion denied, appellant noting an exception. (Appellant’s 
App. 25.) Appellant then contended further in this con¬ 
nection that although one has a right to a jury trial, he has 
a right to waive it; that having had notice of the applicable 
Code provisions, and having filed no objections within the 
thirty days, appellee thereby waived his right to a jury 
trial; and appellant stated that he presumed that the Court 
took such aspect into consideration, the Court replying in 
the affirmative. (Appellant’s App. 25, 26.) 

The cause then proceeded to trial before that Justice 
and a jury upon all issues, the Auditor’s Report being in¬ 
troduced into evidence by appellant, and being later read 
by him to the jury excepting that portion on its page 1 
showing the amount of the verdict at the first trial (Tr. 24), 
which portion was so excluded on appellee’s motion. (Tr. 
29, 30.) 

During its ensuing deliberations the jury requested that 
such Report be sent into the jury room. (Tr. 41.) There¬ 
upon, the Trial Justice called counsel into chambers, and 
declared himself unable to do that without consent of both 
parties. Appellant promptly consented, but appellee ob¬ 
jected, and accordingly the jury’s request was not met. (Tr. 
41, 42.) 
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On May 13, 1942, the jury rendered verdict “in favor of 
the plaintiff in the sum of $2,750 without interest”. (Ap¬ 
pellant’s App. 26, 27.) 

(i) 

Thereafter appellee moved to amend the judgment upon 
verdict of the jury “by adding thereto interest at the rate 
of 6 per cent from the date the amount of the judgment was 
due and payable”, (Appellant’s App. 27); and over appel¬ 
lant’s objection, that Trial Justice, on May 14, 1942, en¬ 
tered an order amending said Judgment by including inter¬ 
est on $2,750.00 at the rate of six per cent per annum from 
June 3,1938, the date of the filing of the suit. (Appellant’s 
App. 28.) 


Statutes and Rules Involved 

(a) 

The following Sections of Chapter 1, Title 16, District 
Code, 1940: 

Section 102: In actions at common law grounded 
. upon an account, or in which it may be necessary to 
examine and determine upon accounts between the par¬ 
ties, the court, in its discretion, at any stage of the 
cause, may order the accounts and dealings between 
the parties to be audited and stated by the .audi tor of 
the court or by a special auditor to be appointed by the 
court for the purpose; in which case, if_ a inrv shal l 
have been sworn, they shall be discharged. The course 
of proceedings befure the auditor shall be the same 
as in cases in equity referred to him. When his audit 
is completed the auditor shall file his report and ac¬ 
count in the clerk’s office and give notice thereof to the 
parties or their attorneys, and a t the expiration of 
thirty days after said notice judgment may be entered, 
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on motion of either party, in accordance with _ said 

—rgyrnp nTi7T~a7v>Aiiri trunless exceptions are filed th ere- 

_• i„''_rr 


to for errors in law or fac t therein. The party except- 
ing”Ihe7et6 shall point "out particularly the item or 
items in such report and account excepted to, and 
state the grounds of such exception, and annex to his 
exceptions a certificate of counsel that, in his opinion, 
the matters of law therein stated are well founded in 
law, and an affidavit of such party that the exceptions 
are not filed for delay, and that the allegations of fact 
in said exceptions are true to the best of his knowledge 
and belief, and a copy of said exceptions shall be serv¬ 
ed on the opposite party or his attorney. (Mar. 3, 
1901, 31 Stat. 1230, ch. 854, Par. 254; June 30, 1902, 
32 Stat. 528, ch. 1329.) 

Section 103: When such exceptions are filed, t he 
court shall enter the cause on the trial calendar of the 
'term' lii whiolTtfiey'are filed m~ifs proper place, and 


the issues made by said exceptions shall be tried and 
determined in the same manner as other issues of 
law or fact made by the pleadings in an action at com¬ 
mon law, and v any part of such report and account 
not so excepted'to “shall be adjudged to be conclusive' 
.between t he pa rties on such trial. (Mar. 3, 1901, 31 
Stat. 123T, ch. 854, Par. 255:) 

Section 104: If, in the opinion of the court, such 
issues are so numerous as to create confusion the 
court may, in its discretion, direct evidence to be re¬ 
ceived and considered by the jury as to a part of said 
issues, and direct the jury to retire and conclude as 
to the same before hearing the evidence as to the other 
issues, and this to repeat as often as may be necessary, 
the final conclusion of the jury as to all the issues to be 
announced as their verdict; or may submit the differ¬ 
ent issues to the same jury at different times for their 
separate verdicts thereon, or submit such issues to 
different juries; or may pursue such other course as 
the rules of the court may prescribe to facilitate the 
determination of such issues. (Mar. 3, 1901, 31 Stat. 
1231, ch. 854, Par. 256.) 

Section 105: If only general, immaterial, or frivo- 
ous exceptions are made or they are filed without the 
certificate of counsel and affidavit of exceptant, requir- 
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ed as aforesaid, they may be overruled by the court or 
a justice at chambers, on notice and motion, and judg¬ 
ment entered as if no exceptions had been filed. (Mar. 

' 3,1901, 31 Stat. 1231, ch. 854, Par. 257.) 

Section 106: Upon the conclusion of such trial or 
trials the court shall enter judgment upon the auditor’s 
report as affirmed or corrected by the findings of the 
juryV (Mar. 3,1901, 31 Stat. 1231, ch. 854, Par. 258.) 

(b) 

Federal Rule of Civil Procedure 53 (e) (3): 

In Jury Actions. In an action to be tried by a jury 
the master shall not be directed to report the evidence. 
His findings upon the issues submitted to him are ad¬ 
missible as evidence of the matters found and may be 
read to the jury, subject to thTruImg'oTthe court up- 
ornstny , TJb;ii3cLit>»e'-m point of law which may be made 
to the report. 

Federal Rule of Civil Procedure 86: 

Effective Date. These rules will take effect on the 
day which is 3 months subsequent to the adjournment 
of the second regular session of the 75th Congress, but 
if that day is prior to September 1, 1938, then these 
rules will take effect on September 1, 1938. They gov¬ 
ern all proceedings in actions brought after they take 
effect and also all further proceedings in actions then 
pending, except to the extent that in the opinion of 
the court their application in a particular action pend¬ 
ing when the rules take effect would not be feasible or 
would work injustice, in which event the former pro¬ 
cedure applies. 


(c) 

The following Sections of Chapter 27, Title 28, District 
Code, 1940: 

Section 2707: In an action in the District Court of 
the United States for the District of Columbia to re- 
cover a liquidated debt on which interest is payableVg: 
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contract or by law or usage, the judgment for the plain¬ 
tiff shall include interest on^fEe principal debt from 
thelime when it was due and payable, at the rate fixed 
by the contract, if anv, until paid. (Mar. 3, 1901, 31 
Stat. 1378, ch. 854, Par. 1184.) 

Section 2708: In an action to recpyer_dam&ge,s,f 0 r 
breach of contracfThe iudgmeivTs ball allow:..interest 
on the amount for which it is rendered from the date 
o f I ' li T .i udgineii C TT n ly; butliothing herein shall forbid 
" the jury,"or the co urClf the trial be by the court ,.irom 
including interest as an element in the damages award- 
e'drSnecessary to fuller compensat e the pl aintiff. In 
an actionlb"recover damagesTor a wrong the judgment 
for the plaintiff shall bear interest. (Mar. 3, 1901, 31 
Stat. 1378, ch. 854, Par. 1185.) 

Statement of Points 

1. The District Court erred in holding that Rule 53 (e) 
(3) of the Federal Rules of Civil Procedure in effect re¬ 
pealed Sections 102, 103,104, 105 and 106, Chapter 1, Title 
16, District of Columbia Code, 1940. 

2. The District Court erred in overruling appellant’s 
motion, presented May 11,1942, at the opening of the trial, 
to be allowed to withdraw his exceptions to the Auditor’s 
Report filed March 31, 1942, and to have the same confirm¬ 
ed, and its findings adjudged as final between the parties, 
without further trial, under the provisions of Chapter 1, 
Title 16, District of Columbia Code, 1940, appellee having 
filed no exceptions to the Auditor’s Report, and the time 
for so doing having then expired. 

3. The District Court erred in applying Rule 53 (e) (3) 
of the Federal Rules of Civil Procedure, rather than said 
District Code provisions, as, due to the existence then of a 
state of war between the United States and Japan, such ap- 
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plication worked injustice upon appellant, a national of 
Japan, this cause having been instituted prior to the ef¬ 
fective date of said Federal Rules, and said last jury trial 
having taken place subsequent to the filing of the Auditor’s 
Report. 


4. The District Court erred in amending the judgment 
entered May 13,1942, on verdict of the jury in favor of ap¬ 
pellee in the sum of $2,750.00, without interest, by adding 
thereto interest upon said sum at the rate of six per cent 
per annum from the date when the suit was filed, namely, 
June 3, 1938, the ac coun t having^ remained unl iquidate d 
prior to the filing of the Auditor’s Report, March 31, 1942, 
or to the rendering of the jury’s verdict, May 13,1942. 


I 


Summary of Argument 


(a) 

The aforementioned provisions of the District Code are 
Acts of Congress, and were neither repealed nor super¬ 
seded by Federal Rule of Civil Procedure 53 (e) (3). 

(b) 

The Act of Congress of June 19, 1934, (c. 651, Para¬ 
graphs 1, 2; 48 Stat. 1064; XJ. S. C. Title 28, Paragraphs 
723b, 723c) under which the Supreme Court prescribed the 
Federal Rules of Civil Procedure, and quoted as preface 
to said Rules in the local edition, expressly provides that 
‘ ‘said rules shall neither abridge, enlarge, nor modify the 
subsfhntive“1rigbts of any litigant.” 

The application by the second Trial Justice of Federal 
Rule 53 (e) (3) which is inapplicable to this cause, instead 
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of said District Code provisions, abridged the substantive 
rights of appellant, and was erroneous otherwise. 

(c) 

This suit was instituted prior to the effective date of said 
Federal Rules of Civil Procedure. Due to the existence 
of a state of war between the United States and Japan at 
the time of the last jury trial which was had subsequent (by 
about six weeks) to the filing of said Auditor’s Report, the 
application of Federal Rule 53 (e) (3) worked an injustice 
upon appellant; and the second Trial Justice should have 
exercised the discretion accorded under the provisions of 
Federal Rule 86, by applying the District Code provisions 
instead of said Rule 53 (e) (3). 

(d) 

The account between the parties remained unliquidated 
prior to the filing of the Auditor’s Report, March 31, 1942, 
or to the rendering of the jury’s verdict, May 13,1942. Such 
verdict was in the sum of $2,750.00, and, in express lan¬ 
guage, without interest. Therefore, it was error to amend 
that judgment by adding interest. 

ARGUMENT 

Introductory 

(For Points 1 and 2 ) 

The Auditor’s Report, which is incorporated in full in 
the record on appeal (Tr. 24-42), was filed March 31, 1942. 
Appellant filed exceptions to the same April 27, 1942 (Ap- 


pellant’s App. 19), which was within the period of 30 days 
allowed under the Code provisions. Appellee filed no ex¬ 
ceptions at any time. 

At the opening of the last jury trial May 11, 1942, and 
before the examination of the jurors on the voir dire , ap¬ 
pellant moved to be allowed, under the authority of Gil¬ 
bert v. Association , 21 App. D. C. 344,^to withdraw his ex¬ 
ceptions to the Auditor’s Report, and to have such Report 
confirmed without any further hearing “because there 
would then be no exceptions filed in the case to the report 
under the statute in effect in the District of Columbia gov¬ 
erning such matters.” (Appellant’s App. 20.) Appellant 
argued simultaneously that if his motion were granted, 
there would be nothing to try, as the Auditor’s Report 
would be confirmed, and would stand, and the parties would 
be entitled to a judgment on the Report; that the amount 
payable under that judgment would be in different sums, de¬ 
pending on the Court’s application of the Statute of Limita¬ 
tions. (Tr. 49.) 

Appellant explained further that this case had been tried 
originally to a jury, in October, 1940 (Tr. 51), and that 
as shown by the Auditor’s Report (Tr. 51), a verdict had 
been rendered for appellee in the sum of $1,016.00; that 
thereafter appellee moved for a new trial on the ground 
that a verdict in such sum was not mathematically possible 
under the issues (Tr. 51); that after much argument, the 
Court observed that the issues were complicated, and grant¬ 
ed a new trial and, under the aforementioned provisions of 
the District Code, referred the case to the Auditor as a. 
master (Tr. 51, 52); that thereafter testimony was taken 
before theT Auditor over a period of several months, the 
transcript thereof comprising some 500 pages, exclusive 
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of numerous exhibits, all following the earlier jury trial 
which itself took about five days (Tr. 52); that stenographic 
costs before the Auditor were $385.00, and the Auditor’s 
fee $400.00 in addition. (Tr. 52.) 

Appellant then read to the Court Sections 102 to 104, 
Title 16, of the District Code, 1940, and explained that the 
same vrere in effect long before the Federal Rules of Civil 
Procedure vrere promulgated, and that unless such rules 
have the effect of repealing these Code provisions, the lat¬ 
ter are the law in the District of Columbia upon the sub¬ 
ject (Appellant’s App. 21-24); that these Code provisions 
are very specific and of long standing, and should not be 
held to be repealed by the rather ambiguous warding of 
Federal Rule 53 (e) (3) (Appellant’s App. 22, 23); that 
in the District of Columbia, hearings take place before the 
Auditor in patent cases, often with resulting thousands of 
pages of transcript of testimony, and that if it were held 
that Federal Rule 53 abrogated the Code provisions, any 
exceptions to the Auditor’s Report in such cases would 
have to be filed within ten days, instead of thirty days, of 
the filing of such Report, and before a proper study of the 
same could be made. (Appellant’s App. 23.) 

Appellant also pointed out that the instant suit was filed 
before the Federal Rules of Civil Procedure became effec¬ 
tive. (Appellant’s App. 23.) 

Appellant contended that his substantive rights were in¬ 
volved here; that under said Section 104, when “in the 
opinion of the Court, the issues are so numerous as to 
create confusion, the Court may, in its discretion, direct 
evidence to be received and considered by the jury as to a 
part of said issues, and direct the jury to retire and con- 
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elude as to the same before hearing the evidence as to the 
other issues, and this to repeat as often as may be neces¬ 
sary, the final conclusion of the jury as to all the issues 
to be announced as their verdict; or may submit the dif¬ 
ferent issues to the same jury at different times for their 
separate verdicts thereon, or submit such issues to dif¬ 
ferent juries; or may pursue such other course as the 
rules of the court may prescribe to facilitate the deter¬ 
mination of such issues”; that the issues in this cause are 
clearly of such character as to have required separate ver¬ 
dicts upon the same, a right denied to appellant. (Ap¬ 
pellant’s App. 24.) 

Appellant also contended that after two extensive trials 
(before judge and jury in October, 1940, and before the 
Auditor in 1941 and 1942), with costs alone approximating 
a thousand dollars, the issues in an y further trial shou ld 
have been limited to'Diose raised by exceptions filed with- 
~Tn days'lcT the "Auditor ’sJReport, rather than to have 

all issues"tried, de novo (Appellant’s App. 24); that public 
interest and the purport of the new rules would appear 
to require the former course, because it would shorten 
trials and lessen expense, the instant case, for example, be¬ 
ing still under way after four years (Appellant’s App. 24, 
25); that if appellant’s motion were granted, there, would 
be no exceptions before the Court, and no issues left, and 
the Report would be absolutely as stated (Appellant’s 
App. 25); that the appellant had been willing to stand by 
the verdict in the first jury trial herein, new trial having 
been granted thereafter upon motion of appellee (Appel¬ 
lant’s App. 18); that after the Court on December 20, 
1940, had entered the order of reference to the Auditor, 
appellee moved the Court to instruct the Auditor as to the 
specific range of his inquiry and forthcoming report, which 
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the Court refused to do (Tr. 60); that the Auditor did 
not confine himself to any record before him, but heard 
independent evidence from both parties, about 30 witnesses 
in all appearing (Tr. 60); that where there is conflict 
between the Federal Rules, and Acts of Congress, the lat¬ 
ter should govern. (Tr. 61.) 

The Trial Justice ruled adversely upon the motion of 
appellant (Appellant’s App. 25) who noted an exception 
(Appellant’s App. 25), and observed further that although 
one has the right to a jury trial, he has the right to waive 
it; that having had notice of the Code provisions, and 
having filed no objections within the 30 days, appellee 
waived his right to a jury trial. (Appellee’s App. 25, 26.) 
The Trial Justice indicated that he took that aspect into 
consideration in denying appellant’s motion (Appellant’s 
App. 25, 26), and thereafter the trial began, and continued 
to verdict. (Appellant’s App. 26.) 

During the course of his argument in opposition to ap¬ 
pellant’s said motion, the appellee quoted from Ex Parte 
Peterson, 253 U. S. 300, 40 S. Ct. 543, 64 L. Ed. 919 (Tr. 
62, 63), decided 1920, and represented that such decision 
was cited with approval in Sibbach v. Wilson, 332 U. S. 1, 
61 S. Ct. 422, 85 L. Ed. 479, decided 1941, appellee assert¬ 
ing that the “law as laid down in Ex Parte Peterson in 253 
U. S. was cited by Mr. Justice Roberts, who wrote the opin¬ 
ion in Sibbach v. Wilson, pointing out that at most it (mean¬ 
ing, the Auditor’s Report) would be evidence that could 
be read to the jury’’. (Tr. 63.) (Parenthetical matter sup¬ 
plied.) The Trial Justice apparently accepted such rep¬ 
resentations at full worth. (Tr. 63.) 

Sibbach v. Wilson, supra, involved the interpretation, not 
of Federal Rule 53 (e) (3), as so inferred by appellee, but 
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of Federal Rules 35 and 37; and examination of the opin¬ 
ion in the Sibbach case discloses no reference whatsoever 
therein, to Ex Parte Peterson . i 

Point 1 

Sections 102, 103, 104, 105, and 106, Chapter 1, Title 16, 
District Code, 1940, are, of course, Acts of Congress, enact¬ 
ed in 1901 and 1902. Their provisions are express, and 
comprehensive. 

The Federal Rules of Civil Procedure were prescribed 
by the Supreme Court of the United States, pursuant to 
Act of Congress of June 19, 1934, supra , and became effec¬ 
tive September 1, 1938. Federal Rule 53 (e) (3), thereof, 
appears rather ambiguous in its terminology, providing 
that the findings of the master “upon the issues submitted 
to him are admissible as evidence of the matters found and 
may be read to the jury”, but not proscribing any applic¬ 
able procedure that may prevail locally. For example, un¬ 
der Title 16, District Code, exceptions filed to the Auditor’s 
Report raise issues to be tried before a jury; and it might 
be contended that the Auditor’s Report would still be ad- I 
missible in evidence under Rule 53 (e) (3) in connection 
with the issues raised by such exceptions. 

If the clear intent in Federal Rule 53 (e) (3) were its 
repeal of Sections 102 to 106, Title 16, the constitutional 
question might well arise as to the authority to repeal 
Acts of Congress by rule of Court. Although the Act of 
June 19, 1934, purports to give the Supreme Court pow¬ 
er to prescribe, by general rules, for the District Courts 
of the United States and for the courts of the District of 
Columbia, the forms of process, writs, pleadings, and mo- 
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tions, and the practice and procedure in civil actions at 
law, and announces that thereafter all laws in conflict there¬ 
with shall be of no further force or effect, it will be re¬ 
called that Article 1, Section 1, of the Constitution, pro¬ 
vides that “all legislative powers herein granted shall 
be vested in a Congress of the United States”; that among 
such powers, under Article 1, Section 8, of the Constitution, 
Clause 17, is the right “to exercise exclusive Legislation in 
all Cases whatsoever, over such District (not exceeding 
ten miles square) as may, by cession of particular States, 
and the Acceptance of Congress, become the Seat of Gov¬ 
ernment of the United States.” 

Article III, Section 1, of the Constitution, provides that 
“the judicial Power of the United States, shall be vested in 
one Supreme Court, and in such inferior courts as the 
Congress may from time to time ordain and establish”. As 
the District Code provisions in question are Acts of 
Congress, it would follow that only Congress, by its direct 
Acts, can repeal the same. Accordingly, the contention 
that the District Code provisions in question were repeal¬ 
ed by Federal Rule 53 (e) (3) would appear to be tanta¬ 
mount to an assertion that the Supreme Court had been em¬ 
powered to legislate. Congress may not abdicate or trans¬ 
fer to others its essential legislative functions. Schechter 
Poultry Corporation v. U. S., 295 U. S. 495, 55 S. Ct. 837, 
79 L. Ed. 1570; Whittenburg v. U. S., C. C. A. Texas 1938, 
100 F. 2d 520; Township of Franklin v. Tugwell , 66 App. 
D. C. 42, 85 F. 2d 208. Congress may not delegate its basic 
power to make a law. Noeding Trucking Co. v. U. S., 1939, 
29 F. Supp. 537. 

“The legislature may not delegate to the judiciary, 
power that is legislative in character, except where the 
constitution expressly directs or permits it. Thus, the 
legislature may not delegate to the judiciary the pow- 
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er to make, suspend or revoke laws, or to determine 
; when a statute shall go into effect * * * or delegate mat¬ 
ters which are expressly committed to the legislature 
by the Constitution * * 16 Corpus Juris Secun\ 

dum, pages 388, 389, paragraph 139. 

It might be contended against appellant’s position heref 
that Congress, in enacting the Act of June 19, 1934, and 
by other proceedings related indirectly to the establishment 
of Federal Rules of Civil Procedure, repealed by implica¬ 
tion the Sections in question of the District Code. How¬ 
ever, in United States v. Noce, 268 U. S. 613, 619, 45 S. Ct, 
610, 69 L. Ed. 1116, the Supreme Court said: 

“ Implied repeals are not favored. United States v, 
Greathouse, 166 U. S. 601, 605; Frost v. Wenie, 157 U. 
S. 46, 58; United States v. Yaginovich, 256 U. S. 450, 
463.” 


It was observed in In Re Martin, 75 F. 2d 618, 620, C. C|. 
A. 7th, 1935: 

“Repeals of Law by implication are not favored.” 

In Bookbinder v. United States, 287 F. 790, 792, C. C. A. 
3d (1923), it is stated: 

“Repeal by implication is not favored, and will noi: 
be indulged in if there is any other reasonable con¬ 
struction. The presumption is always against the 
intention to repeal, where express terms are not used* 
and the implication, to be operative, must be necessaryf 
It must clearly appear from the statute under con| 
struction, that it was the .intention of the Congres^ 
to enact a new law in place of the old law.” 

In U. S. Ex Rel. Marcus v. Hess, 127 F. 2d 233, C. C. A, 
3d, decided March 23,1942, the Court held: 

Implied repeals are not favored, and the presump¬ 
tion is against an intention to repeal by implication. 
(Headnote) 
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The Court stated further, in part, at pages 237, 238: 

“Since Section 3491 was enacted seventy years prior 
to the order, it is contended that the earlier statute 
has been impliedly repealed. A declaration of implied 
repeal, however, is not a matter that a Court will un¬ 
dertake lightly. Courts have never looked upon im¬ 
plied repeals with favor. The presumption is always 
against the intention of the legislature to repeal by im¬ 
plication. 

“An English authority has summarized the rule 
thusly: 

“ ‘Repeal by implication is never to be favored; 
and when the repeal is not express, the burden is on 
those who assert that there is an implied repeal, to 
show that the two cannot stand together.” Beal, Car¬ 
dinal Rides of Legal Interpretation , 525. 

“And our American waiters say: 

“ ‘Repeals by implication are not favored. This 
means that it is the duty of the court to so construe 
the acts, if possible, that both shall be operative • * *. 
One statute is not repugnant to another unless they 
relate to the same subject and are enacted for the same 
purpose * * *. When there is a difference in the 
whole purview of two statutes, apparently relating 
to the same subject, the former is not repealed . 1 
Sutherland, Statutes and Statutory Construction, Sec¬ 
tion 247. 

“ ‘The inconsistency or repugnancy between two 
statutes necessary to supplant or repeal the earlier 
one must be more than a mere difference in their terms 
and provisions. There must be what is often called 
“Such a positive repugnancy between the provisions of 
the old and the new statutes that they cannot be re¬ 
conciled and made to stand together.” In other words 
they must be absolutely repugnant, or irreconcilable. ’ 
Crawford, Statutory Construction, Section 311.” 


It is stated in 25 Ruling Case Law, paragraph 169, pages 
919, 920: 

“An Act will not be construed to repeal or modify 
earlier legislation, if, giving such effect to the Act, an 
apparent purpose would appear to disturb an establish- 
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ed system of written law, covering a vital field in our 
system of government. It would be most unreason¬ 
able to suppose that a legislative body intended by 
doubtful inference, to repeal salutary provisions in a 
very early statute which, in numerous enactments, it 
has cautiously preserved * * *. Subsequent legisla¬ 
tion on a general subject covered by a Code or system¬ 
atic collection of general rules dealing with such sub¬ 
ject in a comprehensive way carries with it an implica¬ 
tion that the general rules are not superseded, but are 
to be applied to its enforcement, save as the contrary 
clearly appears. The principle that the law does not 
favor repeals by implication is of especial applica¬ 
tion in the case of an important public statute of long 
standing, which should be shown to be repealed, either 
expressly, or by a strong and necessary implication. A 
rule of law established by judicial decisions and by 
statute, and rigidly adhered to for many years, should 
not be held to have been abrogated by a subsequent 
statute unless the intention of the legislature so to 
abrogate the same is expressed in clear terms or by 
necessary implication. 7 ’ Citing Fussell v. Gregg, 113 
U. S. 550, 5 S. Ct. 631, 28 L. Ed. 993; U. S. v. Barnes, 
222 U. S. 513, 32 S. Ct. 117, 56 L. Ed. 291; St. John v. 
Andrews Institute, 191 N. Y. 254, 14 Ann. Cas. 708. 

“The Courts of the District of Columbia are not 
created under the judiciary article of the Constitution, 
but are legislative courts.” Federal Radio Commis¬ 
sion v. General Electric Co. (1930), 281 U. S. 464, 468, 
50 S. Ct. 389, 74 L. Ed. 969, dismissing certiorari to 31 
F. (2d) 630, 58 App. D. C. 386. 

In view of the foregoing, it is urged that the Code pro¬ 
visions in question, which are Acts of Congress, were not 
repealed or superseded by the Federal Rules of Civil Pro¬ 
cedure, which are in effect rules of court; that Congress 
cannot require a Constitutional court to repeal an Act of 
Congress directly affecting the functioning of District of 
Columbia courts which are legislative courts; and that there 
was no repeal of said Code provisions by Congress by im¬ 
plication. 
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Point 2 

The Act of Congress of June 19, 1934, provides that 
“said rules shall neither abridge, enlarge, nor modify the 
substantive rights of any litigant’Appellant urges that 
the application of any rule not in accordance with the pro¬ 
visions of said Title 16 of the District Code, abridged his 
substantive rights and was erroneous otherwise: 

(1) When the first verdict and judgment for appellee 
w T ere set aside upon appellee’s motion, and new trial grant¬ 
ed, with simultaneous consent reference to the Auditor 
under the Code provisions, the Court overruling appellee’s 
motion to instruct the Auditor as to the range of his Report, 
the appellant acquired the substantive right to have ad¬ 
judged as final such findings effected under the reference 
as ultimately remained without exceptions thirty days after 
the filing of the Auditor’s Report. By consenting to the 
reference, appellee waived the right of jury trial except 
upon issues raised by any exceptions; and when he filed no 
exceptions, he fully waived the right of jury trial. Prior 
to the trial, appellant sought to withdraw his exceptions, 
which would have left the Report entirely without excep¬ 
tions after thirty days, and the cause devoid of any jury 
issues. 

Offered in slightly varied phraseology, appellee waived 
right to a jury trial, first, when he specifically consented in 
writing to the reference to the Auditor of the District Court, 
such reference by plain provision of law dispensing with 
jury trial and substituting trial to the court, except in cer¬ 
tain circumstances, namely, upon the filing of exceptions to 
the Auditor’s Report raising a jury issue. By his failure to 
file any exceptions later, appellee again waived any right to 
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jury trial, that is, he failed to take any action to bring the 
case within the only circumstance which could serve to nul¬ 
lify the effect of his former waiver of trial by jury. Hence, 
the trial could only be to the court, unless appellant took 
steps to require trial by jury. But, in fact, appellant ex¬ 
pressly took steps to waive and avoid any such jury trial, 
by moving in open court to withdraw his exceptions and 
submit the case to the court upon the conclusive findings of 
fact of the Auditor’s Report. Therefore, the trial was to 
the court, not to a jury; and Federal Rule 53 (e) (3), which 
by its express terms applies to jury trials only, does not 
have any application to this case which was erroneously 
treated as a jury trial case. 

Accordingly, so it is submitted, the denial of appellant’s 
motion to withdraw his exceptions, thereby leaving none at 
all, and to have the Code provisions thereafter applied, the 
Court requiring the appellant, instead, to defend himself 
for a third time at further considerable expense upon iden¬ 
tical issues tried previously upon consent reference in an 
impartial and comprehensive trial before the Auditor of the 
District Court, who expressly remained uninstructed, the 
costs alone of such trial approximating $1,000.00, consti¬ 
tuted a definite abridgement of appellant’s substantive 
rights, and was erroneous otherwise. 

(2) It will be observed that Section 104, Title 16, of the 
District Code provides that if the issues are so numerous 
as to create confusion, the Court may direct the jury to 
conclude as to a part of the issues before hearing evidence 
as to the other issues, this to repeat as often as may be 
necessary, their final conclusion as to all issues to be an¬ 
nounced as their verdict; or may submit the different is¬ 
sues to the same jury at different times for their separate 
verdicts; or may submit such issues to different juries; oi 
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may pursue such other course as the court rules may pre¬ 
scribe to facilitate the determination of such issues. 

Without doubt, the issues in this cause are so numerous 
as to create confusion, among them being the following: 

Whether appellant requested room and board for him¬ 
self and wife promising to pay therefor a fair and reason¬ 
able sum, as alleged by appellee (Appellant’s App. 1, 2, 7), 
or whether appellee affirmatively sought the services of ap¬ 
pellant and wife in exchange for their board and room dur¬ 
ing such time as they should reside with appellant, as 
averred by appellant (Appellant’s App. 9, 13, 14); if the 
circumstances and agreement are as alleged by appellee, 
then whether appellant and his wife received board and 
room continuously from September, 1930, to March, 1938, 
as alleged by appellee (Appellant’s App. 1,7,8), or whether 
appellant received such board and room only during Sep¬ 
tember, 1930, and occasionally during the period April or 
May, 1934, to February, 1938, as averred by appellee (Ap¬ 
pellant’s App. 10,14); if the circumstances and agreement 
are as alleged by appellee, then whether appellant made 
payments on account, as alleged by appellee (Appellant’s 
App. 2, 6, 7, 8), or whether any monies passing from appel¬ 
lant to appellee were gifts or loans, as alleged by appellant 
(Appellant’s App. 12,15,16), that aspect being vital in con¬ 
nection with the defense of the Statute of Limitations; 
whether appellant and his wife performed services in and 
about appellee’s house and household in the manner and to 
the extent contended by appellant (Appellant’s App. 10,11, 
14, 15), or whether any such services were non-existent or 
negligible, as asserted by appellee; whether such services, 
if rendered as contended by appellant, were in full com¬ 
pensation for board and room under the agreement asserted 
by appellant (Appellant’s App. 11, 15), or were in partial 
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compensation, or were not in compensation at all but were 
gratuitous as asserted by appellee. 


The Auditor found that the issues in the case, as estab¬ 
lished by the pleadings, and developed by the evidence, 
are substantially as follows (Tr. 26, 27): 

“FIRST. For what period or periods of time, if 
any, did the plaintiff Brown furnish the defendant 
Shima and his wife, respectively , their board and room? 

“SECOND. Whether there was or was not any 
understanding, agreement, or contract between the de¬ 
fendant Shima and the plaintiff Brown on or about 
the first of September, 1930 with respect to said de¬ 
fendant and his wife living at plaintiff’s home and be¬ 
ing furnished their board and room by the plaintiff. 
If there was such an understanding, agreement, or 
contract, what were its terms, and particularly as to 
payment for such board and room? 

“THIRD. What amount in money, if any, was ever 
due and owing to the plaintiff Brown by the defendant 
Shima, for such board and room? 

“FOURTH. What payments, if any, have been 
made by the defendant Shima to the plaintiff Brown 
on accoimt of the amount (if any) due and owing for 
such board and room? 

“FIFTH. Is the statute of limitations (which has 
been pleaded) a bar to the recovery of any part of the 
plaintiff’s claim? If so, what part or items are bar¬ 
red?” 

Appellee’s Particulars of Demand (Appellant’s App. 
2-7) alone comprise about 100 items, all of which are con¬ 
tested. 

Due to the obvious complexity of the cause, and to the ac¬ 
counting aspects involved, the application of any provision 
of the new Federal Rules of Civil Procedure which, de novo, 
placed all issues, simultaneously, with the same jury for a 
single determination upon all issues, as occurred at the 
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last trial herein, was not a feasible course, as Mr. Justice 
Pine, the first Trial Justice, correctly inferred, and deprived 
appellant of the further substantive rights accorded under 
the Code provisions to seek to have each issue considered 
separately by the jury, their final conclusion as to all issues 
to be announced as their verdict, or to have the different 
issues considered by the jury at different times for separate 
verdicts thereon, or to have such issues submitted to dif¬ 
ferent juries or to have such other course pursued as the 
court rules may prescribe to facilitate the determination 
of such issues. 

Rights which superficially appear to be procedural, may 
well be substantive, or be a combination of both. 

Cities Service Oil Company v. Dunlap , 308 U. S. 208, 
60 S. Ct. 201, 84 L. ed. 196 (December, 1939). 

Erie Railroad Company v. Tompkins, 304 U. S. 64, 58 
S. Ct. 817, 82 L. ed. 1188 (April, 1938). 

Francis v. Humphrey, 25 F. Supp. 1 (Nov. 1939). 

Point 3 

Federal Rule 86 requires in effect that the Federal Rules 
shall be operative, as they were, September 1, 1938, and 
shall govern all further proceedings in actions then pend¬ 
ing, except to the extent that in the opinion of the Court 
their application in a particular matter pending when the 
rules take effect, would not be feasible or would work injus¬ 
tice, in which event the former procedure shall apply. 

As already urged, the application of Federal Rule 53 
(e) (3) was not feasible, because of the complexity of the 
cause, with its numerous issues and involved accounting as¬ 
pects. 
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In addition, the application of that rule worked upon 
appellant injustice in the last trial which took place sub¬ 
sequent to the filing of the Auditor’s Report, due to the 
existence of a state of war, at the time of that trial, between 
the United States and Japan, appellee being a native Amer¬ 
ican citizen, then, and for many years prior thereto, em¬ 
ployed by the Government of the United States, as his coun¬ 
sel advised upon the voir dire , and the appellant being a na¬ 
tional of Japan, also so advised upon the voir dire. The 
persons whom appellant desired to have as his witnesses at 
the last trial were all American citizens, some of them being 
employees of the United States Government. Several were 
hesitant in appearing on behalf of a person classified in 
time of war as an enemy alien, and did decline to appear, 
and under the circumstances were not subpoenaed, because 
such course would have served, so it appeared, merely to 
produce hostile witnesses. 

To illustrate, one of appellant’s key witnesses at the first 
jury trial was a Mrs. Mabel C. Brown, who resided during 
1935-36 in the home of appellee. At the time of that trial 
she was, and since then has been, employed by the United 
States Government in a New York City branch office of the 
Social Security Board. By stipulation, transcript of heij 
testimony at that trial was placed in evidence in the pro-| 
ceedings before the Auditor, but at the last trial, appelleef 
objected to its receipt in evidence, and it was not admitted. 
(Tr. 71, 72.) 

| 

Appellant’s counsel considered Mrs. Brown’s testimony 
as vital to his defense, and she assured such counsel shortj 
ly before the beginning of the last jury trial that she woul4 
appear thereat as a witness for him, and reliance was placecf 
upon her promise, and her deposition was not taken. How¬ 
ever, on May 9,1942, the very week-day preceding the open| 
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ing of the last jury trial, appellant’s counsel received a 
letter from her stating that as she was working for the 
United States Government, and as this country was at war 
with Japan, she did not feel justified in being a party in an 
international affair of this kind; that although appellant’s 
! counsel had mentioned to her over the telephone that this 
was a matter of justice, she did not see, after what hap¬ 
pened at Pearl Harbor, where there was any justice, and 
felt that she “would be greatly condemned” to testify in be¬ 
half of appellant, and formally advised that she declined to 
do so. 

i Mrs. Mabel Brown had willingly appeared as witness for 
appellant at the first jury trial (having then the same Gov¬ 
ernment position), coming down from New York City for 
that purpose; but in view of her apparent apprehension, 
even hostility, at the time of the last trial, induced solely 
by the international situation as shown by her letter, fur¬ 
ther efforts to obtain her testimony at or for that trial vrere 
abandoned, and the value of it was entirely lost to the ap¬ 
pellant, despite the fact that she was a star defense witness 
at the first jury trial, and also, through transcript, before 
the Auditor. 

Also, during the examination on the voir dire at the 
opening of the last trial, two members of that panel stated, 
with emotion, in the presence of the rest of the panel from 
which the jury for that trial was ultimately selected, that 
they would be unable to render a fair verdict herein, be¬ 
cause they could not forget Pearl Harbor. (Tr. 83, 84.) 
Both were thereupon excused, but the effect of their state¬ 
ments inevitably was severely prejudicial to appellant, de¬ 
spite the later attempt of the Trial Justice to correct the 
situation. (Tr. 83, 84.) 
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In view of such additional circumstances, the Trial Jusj 
tice erred, it is urged, in not exercising his discretion ac^- 
corded under Rule 86, by directing that the proceedings be 
governed under the Code provisions in question, the suit 
having been filed prior (by about three months) to the ef¬ 
fective date (September 1,1938) of the new Federal Rulejs 
of Civil Procedure, and the Auditor’s Report having been 
filed prior (by about six weeks) to the beginning of the last 
trial. 

Point 4 
(a) 

As heretofore stated, the jury at the last trial herein 
found for the appellee “in the sum of $2,750, without in¬ 
terest”. (Appellant’s App. 26.) 

The succeeding day (May 14, 1942), upon motion of ap¬ 
pellee, which appellant opposed, the Court amended tlie 
judgment entered upon the above verdict, by adding thereto 
interest upon said sum of $2,750. at the rate of six per cept 
per annum from the date when the suit was filed, namely 
June 3, 1938. (Tr. 92.) 

The unliquidated character of appellee’s claim is shown 


by his Declaration wherein he asserts that appellant “prom¬ 
ised to pay plaintiff therefor a fair and reasonable su^u; 
that the plaintiff in conformity with said request and in 


reliance upon said promise, did furnish • * •” (Appellant’s 
App. 1, 2.) (Italics supplied.) 

In his Declaration, appellee characterizes his alleged Re¬ 
count as a “running account.” (Appellant’s App. 2.) 
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In his Affidavit in Support of Declaration on Attachment 
before Judgment, appellee repeats that appellant * ‘prom¬ 
ised to pay plaintiff therefor a fair and reasonable sum”, 
and adds “that plaintiff accepted said request and offer, 
and in compliance therewith did furnish * * *” (Appel¬ 
lant’s App. 7, 8.) It appears clear, therefore, that appel¬ 
lee’s entire case is based on an alleged promise to pay an 
unliquidated amount, namely, a “fair and reasonable sum”, 
upon an alleged running account. 

In his Particulars of Demand, appellee sets forth what he 
himself believes to be such “fair and reasonable sum” (Ap¬ 
pellant’s App. 2-7), and in the pre-trial proceedings on 
September 23,1940, it was stipulated “that the sum of $50 
per month for two people is a fair and reasonable sum” for 
board and room. (Appellant’s App. 16, 17.) However, the 
conclusion is not thereby altered that appellee’s claim is 
based on an alleged promise to pay a “fair and reasonable 
sum” upon an alleged running account; and such claim 
cannot conceivably be construed to be liquidated and fixed. 
The fact that appellee sought and obtained a pre-trial stip¬ 
ulation of this character is clear indication that the claim 
was not fixed as to amount. The stipulation did not estab¬ 
lish, of course, the exact amount in controversy, but merely 
set out a presumption for the purpose of convenience in the 
forthcoming trial. 

The very action of the Court in referring the cause upon 
consent to the Auditor as a master, to state the account be¬ 
tween the parties, established, it is submitted, that the al¬ 
leged debt was unstated and unliquidated. 

In In Re Cook, 298 Fed. 125,126, the Court quoted: 

“To liquidate a claim is to determine by agreement 
or litigation the precise amount of it.” 


In 37 Corpus Juris at pages 1263, 1264, the term “liquid 
dated” is described as “adjusted”, “certain”, “settled inj 
respect to amount”, “ascertained”, “determined” # * * 
“reduced to certainty”. 

And in 37 Corpus Juris at page 1264: 

“An account, debt, claim, or demand is said to be 
liquidated when the amount due is fixed by law, or 
has been ascertained and agreed upon by the parties, 
or fixed as to the amount by the operation of law.” 

The amount agreed to be paid is, of course, uncertain 
under appellee’s own allegations, being “a fair and reason¬ 
able amount”. (Appellant’s App. 1, 7.) In addition, as 
stated, the length of time of any such agreement is uncer¬ 
tain under his allegations; and such aspect of undetermined 
length is not changed even by any assumed specific figure 
of $50.00 monthly. Appellee denied receiving board and 
room over the period of time alleged, namely, continuously 
from September, 1930, to March, 1938; and contended that 
he received the same only during the month of September, 
1930, and then occasionally from May or June, 1934, to 
February, 1938. (Appellant’s App. 9,10.) 

The basic character of the agreement between the parties 
is also in sharp issue under the pleadings, appellant further 
asserting that he and his wife performed labors and serv¬ 
ices in and about the premises, which, under the agreement 
as averred by him, fully liquidated any indebtedness to ap¬ 
pellee. (Appellant’s App. 9-12.) Appellee denied in his 
testimony that such labors and services had been rendered. 

The Court observed in its Charge that neither of the 
agreements asserted by the parties fixed any definite time 
of termination as it was originally made. (Tr. 78.) 
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Appellee’s Declaration and Particulars set up certain 
alleged cash payments on account (Appellant’s App. 2, 6, 
7); but appellant in his Answer and Affidavit denied that 
they were on account, and averred that they constituted 
gifts or loans. (Appellant’s App. 9,12,15.) 

It is submitted that the issues raised by the pleadings, 
in addition to those developed by the evidence as already 
outlined, and the further fact that board and room is uni¬ 
versally contracted for on the basis of a month or less at a 
time, and is a running account as indeed appellee so char¬ 
acterized his (Appellant’s App. 2), rendered appellee’s 
claim unliquidated prior to the filing of the Auditor’s Re¬ 
port, March 31,1942, or to the rendering of the jury’s ver¬ 
dict, May 13, 1942. 


(b) 

Under Section 2707, Title 28, District Code 1940, supra , 
judgment for a plaintiff in an action to recover a liquidated 
debt on which interest is payable by contract or by law or 
usage, shall include interest on the principal debt from the 
time when it was due and payable, at the rate fixed by the 
contract, if any, until paid. Accordingly, to require the in¬ 
clusion in a judgment, of interest from the time when the 
debt was due and payable, the debt must be liquidated, and, 
interest must be payable upon such debt by contract or by 
law or usage. 

It is significant that the succeeding section, namely 2708, 
Title 28, District Code, 1940, supra, provides that in an ac¬ 
tion to recover damages for breach of contract, the judg¬ 
ment shall allow interest on the amount for which it is 
rendered from the date of the judgment only; and that noth- 
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ing therein shall forbid the jury or the court, if the trial he 
by the court, from including interest as an element in the 
damages awarded, if necessary fully to compensate the 
plaintiff. 

I 

Of course the last trial as held was not by the Court, but j 
was to a jury whose verdict was $2,750.00, without interest. 
The Court instructed in the matter of interest (Tr. 81), and 
from that factor, and also from the express wording of the 
verdict, it is clear that the jury took interest into consid¬ 
eration, and desired to have the entire amount of its ver¬ 
dict include any interest. 

The verdict is much less than the amount claimed by ap¬ 
pellee. If he had sought the sum brought in by the jury, a 
compromise might have been reached. One should not be 
permitted to cause deferment of payment by exorbitant I 
demands, and then claim interest on the lesser sum recov¬ 
ered. j 

Interest is not generally allowable upon unliquidated I 
damages. Mowry v. Whitney , 81 U. S. 620, 14 Wall. 620, 

20 L. cd. 860. i 

The Federal Courts have no power to add to a verdict 
in a common law action. Mutual Benefit Health and Acci¬ 
dent Association v. Thomas , 123 F. 2nd 353, (C. C. A. 8th, 
Nov. 1941). j 

In Western Powder Manufacturing Company v . Brewer- j 
ton Coal Company , 81 Fed. 2nd 85, (C. C. A. 7th), certiorari 
denied, 299 U. S. 549, not similar in facts but analogous in 
reasoning, the Court said, at pages 88, 89: 

‘‘The District Court erred in allowing interest from 
the day after the intervening petition was filed to date 
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of entry of decree. Where the right of set-off depends, 
as here, on the interpretation to be given an instru¬ 
ment, the proper construction of which is a matter 
open to honest differences of opinion, interest to the 
date of the decree should not be allowed.’* v 

Interest is not recoverable on unliquidated demands prior 
to the time when such demands are merged in judgment. 
The Princess Sophia, 36 Fed. 2nd 591, denying rehearing 
35 Fed. 2nd 736. 

In Fries, Beall and Sharp Company v. Livingstone, 56 
App. D. C. 209, 12 Fed. 2nd 150, this Court held that as 
damages for breach of warranty in sale of roofing material 
were unliquidated, interest should not be allowed until 
after judgment. 

Where the amount demanded is disputed on reasonable 
grounds and in good faith, interest will not be allowed on 
the demand until the right thereto is authoritatively deter¬ 
mined. Canadian Car, etc. v. American Can Co., 258 Fed. 
363, 376 (C. C. A. 2nd). 

In Goelet v. Ward Company, 242 Fed. 65, 67 (C. C. A. 
2nd), suit was brought to recover upon a quantum meruit 
for brokerage services rendered and accepted. The Court’s 
order for interest on the verdict was held error, as the 
amount was unliquidated. 

Interest is not recoverable on a demand which is un¬ 
liquidated, and which is subject to a counterclaim, also un¬ 
liquidated. Stephens v. Phoenix Bridge Co., 139 F. 248,250 
(C. C. A. 2nd). 


Ordinarily, interest will not be allowed on an unliquidated 
account or claim, except from the time the amount due is 
ascertained judicially or by act of the parties. Hoover- | 
Dimeling Lumber Co. v. Neill, 77 W. Va. 470, 471, 478; 87 
S. E. 855. 

Where an accounting is necessary to determine an amount 
due, the demand is unliquidated, and no interest may be re¬ 
covered. In Re Denting’s Guardianship, 192 Wash. 190,193 
229; 73 P. (2d) 764. 

“The general rule which denies the right of interest 
on unliquidated demands has found very frequent ap¬ 
plication in the case of unliquidated demands for ser¬ 
vices rendered, which as a general rule do not bear in¬ 
terest until rendition of judgment. And it has been 
said that this is especially true ivhere the account was 
not rendered before suit, and ivhere a greater sum was 
claimed than was allowed.” 33 Corpus Juris 211, 212, 
citing among other cases, Swinnerton v. Argonaut Land 
Co., 112 Cal. 375,44 P: 719; People v. Willcox, 207 N. Y. 
743, 101 N. E. 174; Fenichel v. Zicherman, 154 App. 
Div. 471,139 N. Y. S. 118; Doyle v. St. James Church, 

7 Wendell (N. Y.) 178; Hayden v. Astoria, 84 Or. 205, 
164 P. 729. (Italics supplied.) 

CONCLUSION 

In consideration of all of the foregoing, it is earnestly 
urged (a) that the Trial Justice erred in not granting ap¬ 
pellant’s motion presented May 11, 1942, to be allowed to 
withdraw his exceptions to the Auditor’s Report, and to 
have the Report confirmed, and its findings adjudged as 
final, without further trial, and that therefore the verdict 
thereafter rendered is invalid in law, and this cause should 
be remanded with instructions to set aside and vacate the 
judgment entered upon that verdict, and to grant said mo- 
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tion; (b) that independently of the matter of the invalidity 
of said verdict and judgment, the Trial Justice erred in 
amending the judgment by adding interest. 

Respectfully submitted, 

John Wattawa, 

1317 F Street, N. W., 
Washington, D. C. 

V. O. Hill, 

624 Southern Building, 
Washington, D. C. 

Attorneys for Appellant. 
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APPENDIX. 

IN THE 

UNITED STATES COURT OF APPEALS 
for the District of Columbia. 


No. 8301. 


JESSE S. SHIMA, Appellant 
v. 

THOMAS A. BROWN, Appellee 


Appeal from the District Court of the United States 
for the District of Columbia. 


Declaration. 

(Filed June 3, 1938.) 

The plaintiff, Thomas A. Brown, sues the defendant, 
Jesse S. Shima, for that before the happening of the griev¬ 
ance hereinafter set forth, plaintiff was and still is a citi¬ 
zen of the United States and a resident of the District of 
Columbia, residing at 1214 Linden Street, Northeast; that 
the defendant on or about the 1st day of September, 1930, 
requested the plaintiff to furnish to him and his wife, room 
and board, and promised to pay plaintiff therefor a fair 
and reasonable sum; that the plaintiff in conformity with 
said request and in reliance upon said promise did furnish 
to defendant and his wife, board and room at his home 
aforesaid from, to-wit, September 1,1930, to March 23,1938, 
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a period of 90 months; that the defendant, although often 
requesced so to do, has failed and refused to pay the plain¬ 
tiff for said room and board, except the sum of Two Hun¬ 
dred Eighty-four ($284.00) Dollars on account; that the 
plaintiff has a just claim against the defendant for board 
and room furnished to him and his wife for 90 months as 
aforesaid at Fifty ($50.00) Dollars per month, less a credit 
of Two Hundred Eighty-four ($284.00) Dollars, or a total 
of Four Thousand Two Hundred Sixteen ($4,216.00) Dol¬ 
lars now due and unpaid, as is set out in the Particulars of 
Demand attached hereto and made a part hereof. 

WHEREFORE, the plaintiff claims of the defendant the 
sum of Four Thousand Two Hundred Sixteen ($4,216.00) 
Dollars, with interest on the running account at the rate 
of six per centum (6%) per annum from September 1,1930, 
and cost of this suit. 

RICHARD E. WELLFORD (Signed) 
1106 Chandler Bldg., 

Attorney for Plaintiff. 


2 Particulars of Demand. 

(Filed June 3, 1938.) 

To board and room furnished Jesse S. Shima and his 
wife by Thomas A. Brown: 

1930 Board and Room to Jesse S. Shima and Wife. 


September . $50.00 

October. 50.00 

November . 50.00 

December . 50.00 


An 
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1931 

January . 

February . 

March . 

April. 

May. 

June . 



50.00 

50.00 

50.00 

50.00 

50.00 

50.00 

July. 


* * • « • » • * 

50.00. 

August . 



50.00 

September . 



50.00 

October . 



50.00 

November . 



50.00 

December. 



50.00 


$ 600.00 


1932 


Januarv . 

. 50.00 

February . 

. 50.00 

March . 

.. 50.00 

April. 

.. 50.00 

May . 

. 50.00 

June . 

. 50.00 

July . 

.. 50.00 

August . 

. 50.00 

September . 

. 50.00 

October . 

. 50.00 

November . 

. 50.00 

December . 

. 50.00 


$ 600.00 

1933 

January . 50.00 

February . 50.00 
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March . 50.00 $ 150.00 


Carried forward . $1,550.00 

3 Carried forward. $1,550.00 

Board and Room to Jesse S. Shima and Wife 
1933 — Continued 

April. $50.00 

May. 50.00 

June . 50.00 

July. 50.00 

August . 50.00 

September . 50.00 

October. 50.00 

November. 50.00 

December. 50.00 


$ 450.00 

1934 


January . 50.00 

February . 50.00 

March . 50.00 

April. 50.00 

May. 50.00 

June . 50.00 

July. 50.00 

August . 50.00 

September . 50.00 

October. 50.00 

November . 50.00 

December. 50.00 


$ 600.00 
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1935 

January . 50.00 

February . 50.00 

March . 50.00 

April . 50.00 

May. 50.00 

June . 50.00 

July . 50.00 

• 

August . 50.00 

September . 50.00 

October. 50.00 

November . 50.00 

December. 50.00 


$ 600.00 

1936 

January . 50.00 

Februaiy . 50.00 

March . 50.00 

April . 50.00 

May. 50.00 

June . 50.00 

July. 50.00 

August . 50.00 

September . 50.00 

October. 50.00 

November. 50.00 

December. 50.00 


$ 600.00 


Carried forward 


$3,800.00 
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4 Carried forward. $3,800.00 

Board and Room to Jesse S. Shima and Wife 


1937 





January . 



$50.00 

• 

February . 



50.00 


March . 



50.00 


April. 



50.00 

• 

May. 



50.00 


June . 



50.00 


July. 



50.00 


August . 



50.00 

• 

September . 



50.00 


October. 



50.00 


November. 



50.00 

• 

December. 



50.00 


• 

• 



$ 600.00 

1938 





January . 



50.00 


February . 



50.00 

100.00 


Total . 



. .$4,500.00 

Less credit of: 





1931 Paid on Acount. 



• 

May. 


. $50.00 


• 

1937 



• 

• 

December. 


. 25.00 



December. 


. 25.00 

• 

• 

December. 


. 114.00 



1938 





January . 


. 20.00 



February . 


. 20.00 



April. 


. 30.00 


• 
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Total paid on account.. .$284.00 284.00 

Total due on account.$4,216.00 

Interest at the rate of 6% on running account 

from September 1, 1930 .. 

Costs of this suit.. 

RICHARD E. WELLFORD (Signed) 
1106 Chandler Bldg., 

Attorney for Plaintiff. 


5 Affidavit In Support of Declaration On 
Attachment Before Judgment. 

(Filed June 3, 1938.) 

District of Columbia, ss.: 

The plaintiff, Thomas A. Brown, in the above-entitled 
cause, being first duly sworn, on oath deposes and says, tha t 
he is a citizen of the United States and a resident of th^ 
District of Columbia, residing at 1214 Linden Street, North¬ 
east; that the defendant in this cause, Jesse S. Shima, is an 
alien, and upon information and belief, which he expects to 
prove at the trial of this cause, resides at 456 Atlantic 
Street, Stamford, Connecticut, where he is now conducting 
a business; that the defendant on or about the 1st day of 
September, 1930, requested the plaintiff to furnish to him 
and his wife, board and room, and promised to pay plain ¬ 
tiff therefor a fair and reasonable sum; that the plaintiff 
accepted said request and offer, and in compliance therewitl i 
did furnish to defendant and his wife, board and room at 
his home aforesaid, from, to-wit, September 1, 1930 to 
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March 23, 1938, or a period of 90 months; that the defend¬ 
ant has not paid the plaintiff for said board and room fur¬ 
nished him and his wife, nor any part thereof, except the 
sum of Two Hundred Eighty-four ($284.00) Dollars on ac¬ 
count, as is set out in the Declaration and Particulars of 
Demand incorporated herein, attached hereto and made a 
part hereof; that the plaintiff has a just right to recover 
what is claimed in the Declaration, or Fifty ($50.00) Dol¬ 
lars a month for 90 months, less the sum of Two Hundred 
Eighty-four ($284.00) Dollars paid on account, as is shown 
in said Particulars of Demand, leaving a total of Four 
Thousand Two Hundred Sixteen ($4,216.00) Dollars due 
and unpaid, exclusive of all set-offs and just grounds 
6 of defense; that the defendant is a non-resident of the 
District of Columbia; that the defendant has removed 
most of his property from the District of Columbia so as 
to defeat just demands against him. 

THOMAS A. BROWN (Signed) 

Subscribed and sworn to before me, 
this 2nd day of June, 1938. 

Patrick H. McCormick (Signed) 

Notary Public, D. C. 


11 Answer. 1 

(Filed October 11,1938.) 

I 

Now comes the defendant, by his attorney, John Wattawa, 
and for Answer to plaintiff’s declaration, denies that on or 
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about the 1st day of September, 1930, he requested the plain¬ 
tiff to furnish room and board to him and his wife, prom¬ 
ising to pay plaintiff a fair and reasonable sum therefor; 
and denies that plaintiff furnished him and his wife board 
and room from September 1, 1930, to March 23, 1938; and 
denies that plaintiff, prior to the institution of this suit, 
made request for payment for said room and board; and 
denies that he has made payments of $284 on account, as 
alleged; and denies that plaintiff has a just claim against 
him for board and room for himself and wife for 90 months, 
less a credit of $284, or a total of $4,216; and denies that he 
owes plaintiff the sum of $4,216 with interest; and denies 
that he owes plaintiff any sum whatsoever. 

II 

Defendant avers that he and his said wife were married 
in Chicago in August, 1930, his wife being a daughter of 
plaintiff; that upon their return to Washington shortly 
thereafter, to wit, early in September, 1930, it was suggested 
by said wife and also by plaintiff, that defendant and his 
wife take quarters and board at plaintiff’s said home; that 
defendant then informed plaintiff that he was entirely 
12 without funds, and without prospects for earning 
any, and that he could not pay, or undertake to pay, 
anything for himself and wife; that defendant did not at 
that time, or at any time, so undertake to plaintiff; that 
in view of the chronic illness of plaintiff’s wife and of her 
consequent inability to carry on the housework in plaintiff’s 
household, consisting of several persons, and in view of the 
outside employment of plaintiff, it was then and there under¬ 
stood and agreed that defendant and his wife could reside 
in plaintiff’s house, and receive board, and that in full and 
complete satisfaction and payment therefor, defendant 
would assist in the care of said house and its premises, and 
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the defendant’s wife would assist in the general housework 
therein, during such period of time as either should reside 
in said house and should receive board; that thereupon de¬ 
fendant and his wife moved into one room in said house; 
that said house has six rooms and has a rental value of 
about $35 monthly, its assessed value being $3,000 or less; 

III 

Defendant denies that he received board and room as al¬ 
leged in the Declaration, but avers that he resided in plain¬ 
tiff’s house only during the month of September, 1930, and 
occasionally during the period April or May, 1934, to Feb¬ 
ruary, 1938, on such occasions occupying with his wife said 
one room, frequently receiving breakfast in said household 
but no other meals except upon plaintiff’s special invita¬ 
tion or upon holidays, food for such holiday meals being 
usually furnished by defendant; that in full settlement and 
satisfaction therefor, as agreed, defendant in September, 
1930, painted and made repairs to plaintiff’s said house; and 
in 1931 bought and installed in said house a kitchen stove 
costing $100, which is still being used, and had screens made 
and furnished for all the windows of said house, which are 
still being used, and bought and installed electric fixtures 
in said house which are still being used, and put linoleum 
on the floor in the dining room in said house, and gave plain¬ 
tiff’s wife a Singer electric sewing machine costing about 
$175, and loaned his radio, costing $300, the use of which 
said household has since continually had, and entirely re¬ 
furnished the room occupied by himself and his wife; and 
in 1933 and 1934 painted the roof of said house, and laid a 
cement walk and wall in the rear of said house, and 
13 built a back fence; and in 1936 built another back 
fence, and repainted the roof of said house; and in 
1937 repaired and replaced an entire lower section of the 


11 


roof of plaintiff’s house, again painting said house and 
roof; that while he resided in said house during the period 
September, 1930 to February, 1938, defendant effected all 
repairs to the plumbing and electric equipment in said 
house and maintained all other repairs including those re¬ 
quired for the chimney, windows, woodshed, and other ap¬ 
purtenances of said house; that practically all material for 
the above work and repairs was furnished by defendant; 
that the value of such work and materials was greatly in 
excess of the worth of said board and room furnished de¬ 
fendant, and was accepted by plaintiff in full satisfaction, no 
demands having been made of defendant therefor, prior to 
the institution of this suit; 

IV 

Defendant further avers that with the exception of peri¬ 
odical absences from the city, defendant’s wife has resided 
in plaintiff’s said house continuously since September, 1930, 
said wife occupying aforesaid one room, furnished by de¬ 
fendant in 1931, and receiving board; that in full payment 
and satisfaction, as agreed, for said board and room, she 
has performed during aforementioned period, practically all 
of the general housework in said house, including the clean¬ 
ing of all rooms, and cooking, dishwashing, washing and 
ironing clothes, for all persons in said household, number¬ 
ing seven on an average; that the services rendered by de¬ 
fendant’s wife were accepted by plaintiff in full satisfaction 
for board and room, the value of her services being consid¬ 
erably in excess of the value of the board and room, no 
demands having been made of defendant therefor, prior to 
the institution of this suit; 
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V 

Defendant denies that he has made any cash payments to 
plaintiff on account of board and room, and avers that with 
the exception of the item of $114 which was a holiday gift 
from him to plaintiff’s wife, all of the alleged credit items 
indicated on page 3 of plaintiff’s Particulars of 
14 Demand were loans made by defendant to plaintiff 
at the latter’s request for the specific purpose of 
helping plaintiff to meet his payments toward taxes and 
mortgage indebtedness ; 


VI 

Items, set out in the Particulars of Demand dated prior to 
June, 1935, amounting to a total of $2,850, are barred by 
the Statute of Limitations, because any right of action 
thereon did not arise within three years next before the 
commencement of this action. 

WHEREFORE, defendant prays that plaintiff’s suit and 
Declaration be dismissed, with costs assessed against plain¬ 
tiff. 

JOHN WATTAWA (Signed) 
1317 F Street, N. W., 
Washington, D. C., 

, Attorney for Defendant. 


15 Affidavit of Defense. 

(Filed Oct. 11,1938.) 

District of Columbia, ss.: 

Jesse S. Shima, defendant in the above entitled action, 
being first duly sworn, on oath deposes and says: 
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That he resides at 456 Atlantic Street, Stamford, Con¬ 
necticut, where he is now conducting a business; that he did 
not on or about the 1st day of September, 1930, request 
the plaintiff to furnish board and room to him and his wife, 
promising to pay plaintiff a fair and reasonable sum there¬ 
for; that plaintiff did not furnish defendant and his wife 
board and room from September 1,1930 to March 23,1938; 
that he has not paid plaintiff $284 on account as alleged; 
that plaintiff does not have a just right to recover what 
is claimed in the Declaration, or fifty dollars a month for 90 
months, less the sum of $284, leaving $4,216, exclusive of all 
set offs and just grounds of defense; that plaintiff has no 
right to recover anything from defendant, nothing being due 
from defendant; 

That the facts are that defendant and his said wife were 
married in Chicago in August, 1930, his wife being a daugh¬ 
ter of plaintiff; that upon their return to Washington 
shortly thereafter, to wit, early in September, 1930, it was 
suggested by said wife and also by plaintiff, that defend¬ 
ant and his wife take quarters and board at plaintiff’s said 
home; that defendant then informed plaintiff that he was 
entirely without funds, and without prospects for 
16 earning any and that he could not pay, or undertake 
to pay, anything for himself and wife; that defendant 
did not at that time, or at any time, so undertake to plain¬ 
tiff ; that in view of the chronic illness of plaintiff’s wife and 
of her consequent inability to carry on the housework in 
plaintiff’s household, consisting of several persons, and in 
view of the outside employment of plaintiff, it was then and 
there understood and agreed that defendant and his wife 
could reside in plaintiff’s house, and receive board, and that 
in full and complete satisfaction and payment therefor, de¬ 
fendant would assist in the care of said house and its prem- 
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ises, and the defendant’s wife would assist in the general 
housework therein, during such period of time as either 
should reside in said house and should receive board; that 
thereupon defendant and his wife moved into one room in 
said house; that said house has six rooms and has a rental 
value of about $35 monthly, its assessed value being $3,000 
or less; 

That defendant did not receive board and room as alleged 
in the Declaration, but that he resided in plaintiff’s house 
only during the month of September, 1930, and occasionally 
during the period April or May, 1934, to February, 1938, 
on such occasions occupying with his wife said one room, 
frequently receiving breakfast in said household but no 
other meals except upon plaintiff’s special invitation or 
upon holidays, food for such holiday meals being usually 
furnished by defendant; that in full settlement and satis¬ 
faction therefor, as agreed, defendant in September, 1930, 
painted and made repairs to plaintiff’s said house; and in 
1931 bought and installed in said house a kitchen stove cost¬ 
ing $100, which is still being used, and had screens made and 
furnished for all the windows of said house, which are still 
being used, and bought and installed electric fixtures in 
said house which are still being used, and put linoleum on 
the floor in the dining room in said house, and gave plain¬ 
tiff’s wife a Singer electric sewing machine costing about 
$175, and loaned his radio, costing $300, the use of which 
said household has since continually had, and entirely re¬ 
furnished the room occupied by himself and his wife; and 
in 1933 and 1934 painted the roof of said house, and laid a 
cement walk and wall in the rear of said house, and built a 
back fence; and in 1936 built another back fence, 
17 . and repainted the roof of said house; and in 1937 
repaired and replaced an entire lower section of the 
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roof of plaintiff’s house, again painting said house and 
roof; that while he resided in said house during the period 
September, 1930 to February, 1938, defendant effected all 
repairs to the plumbing and electric equipment in said house 
and maintained all other repairs including those required 
for the chimney, windows, woodshed, and other appurten¬ 
ances of said house; that practically all material for the 
above work and repairs was furnished by defendant; that 
the value of such work and materials was greatly in excess 
of the worth of said board and room furnished defendant, 
and was accepted by plaintiff in full satisfaction, no de¬ 
mands having been made of defendant therefor, prior to the 
institution of this suit; 

That with the exception of periodical absences from 
Washington, D. C., his said wife has resided in plaintiff’s 
said house continuously since September, 3930, said wife 
occupying aforesaid one room, furnished by defendant in 
1931, and receiving board; that in full payment and satisfac¬ 
tion, as agreed, for said board and room, she has performed 
during aforementioned period, practically all of the gen¬ 
eral housework in said house, including the cleaning of all 
rooms, and cooking, dishwashing, washing and ironing 
clothes, for all persons in said household, numbering seven 
on an average; that the services rendered by defendant’s 
wife were accepted by plaintiff in full satisfaction for board 
and room, the value of her services being considerably in 
excess of the value of the board and room, no demands hav¬ 
ing been made of the defendant therefor, prior to the insti¬ 
tution of this suit; 

That he did not make any cash payments to plaintiff on 
account of board and room, and avers that with the excep¬ 
tion of the item of $114 which was a holiday gift from him 
to plaintiff’s wife, all of the alleged credit items indicated 
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on page 3 of plaintiff’s Particulars of Demand were loans 
made by defendant to plaintiff at the latter’s request for the 
specific purpose of helping plaintiff to meet his payments 
toward taxes and mortgage indebtedness. 

18 That, therefore, there is nothing owing from defend¬ 
ant, to plaintiff. 


JESSE S. SHIM A (Signed) 

Subscribed and sworn to before me, 
this 11th day of October, 1938. 

Warren F. Johnson (Signed) 

Notary Public in and for said 
District of Columbia. 

My commission expires Aug. 15,1943. 


20 Pretrial Proceedings. 

(Filed Sept. 23, 1940.) 

STATEMENT OF NATURE OF CASE: 

This is a suit for money allegedly owed for board and 
room furnished to defendant and his wife. 

At pretrial it is agreed that counsel for defendant may 
amend his pleading to show that the sum of $114 was pay¬ 
ment on behalf of plaintiff to one Adrian. 

STIPULATIONS: By agreement of counsel for the re¬ 
spective parties, present in Court, it is ordered that the 
subsequent course of this action shall be governed by the 
following stipulations, unless modified by the Court to pre¬ 
vent manifest injustice: 
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It is stipulated that the sum of $50 per month for two 
people is a fair and reasonable sum. 

Dated Sept. 23, 1940. 

0. R. LUHRING (Signed) 

Pretrial Justice. 


Attorneys authorized to act : 

R. E. Wellford (Signed) 
Plaintiff. 

Vivian Hill (Signed) 

J. Wattawa, 

Defendant. 


Verdict and Judgment. 

(Filed Nov. 1, 1940.) 


This cause having come on for hearing on the 25th day of 
October, 1940, before the Court and a jury of good and law¬ 
ful persons of this district, to wit: 


George B. Washington 
Raymond M. Thayer 
Lawrence E. MacDonald 
Eld red G. Dickinson 
Margaret S. Enright 
Helen P. Beck 


James A. Severn, Jr. 
Wilmer L. Colwell 
Joseph M. McCarthy 
B. Bruce Frantz 
Ernest D. Roberts 
Anthony J. Marr 


Who, after having been duly sworn to well and truly try 
the issues between Thomas A. Brown, plaintiff, and Jesse 
S. Shima, defendant, and after this cause is heard and given 
to the jury in charge, they upon their oath say this 1st day 
of November, 1940, that they find the issues aforesaid in 
favor of the plaintiff and that the money payable to him by 
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the defendant by reason of the premises is the sum of One 
thousand & sixteen Dollars ($1016.00). 

WHEREFORE, it is adjudged that said plaintiff recover 
of the said defendant the sum of One thousand & sixteen 
Dollars ($1016.00) together with costs. 

CHARLES E. STEWART, 

Clerk. 

By HOUSTON S. PARKS, JR. (Signed) 
Assistant Clerk. 

By direction of 
Justice David A. Pine. 


22 Order Granting Motion for New Trial. 

(Filed Dec. 20, 1940.) 

Upon the coming on for hearing of the motion filed herein 
by plaintiff, for a new trial, it is this 20th day of December, 
1940, ordered that said motion be, and the same is hereby 
granted and the verdict and judgment entered on Novem¬ 
ber 1, 1940, is hereby vacated and set aside and said cause 
is hereby referred to the auditor. 

DAVID A. PINE (Signed) 
Justice. 

Consent: 

Vivian O. Hill (Signed) 

Atty . for Jesse S. Shima. 

R. E. Wellfobd (Signed) 

Atty. for Plaintiff. . .. 
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23 Order Denying Plaintiffs Motion for Instructions 

to the Auditor. 

(Filed Apr. 1, 1941.) 

Upon consideration of the motion of plaintiff for instruc¬ 
tions to the auditor, filed herein on the 28th day of Febru¬ 
ary, 1941, and the points and authorities in support of and 
in opposition thereto, and the argument of counsel there¬ 
upon, it is by the Court this 1st day of April, 1941, 

ORDERED That the motion of plaintiff for instructions 
to the auditor be and the same is hereby denied. 

DAVID A. PINE (Signed) 
Justice. 


April 27,1942. 


Memorandum. 


Exceptions to Auditor’s Report by defendant, filed. 


Excerpts From Transcript of Proceedings 
In the District Court. 

(Filed June 2,1942.) 

46 Washington, D. C. 

Monday, May 11,1942, and 
Wednesday, May 13, 1942. 

The above-entitled case came on for trial before Mr. Jus¬ 
tice T. Whitfield Davidson at 11:15 o ’clock a. m. 
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Appearances: 

Richard E. Wellford, Esq., and Simon R. Golibart, Esq., 
for the plaintiff. 

John Wattawa, Esq., and Vivian 0. Hill, Esq., for the 
defendant. 


• • • « • 

47 Mr. Hill: On behalf of the defendant, Jesse S. 
Shima, we wish to move the Court to allow us to 

withdraw the exceptions to the Auditor’s report filed in 
this case, and ask the Court to confirm the Auditor’s re¬ 
port without any further hearing, because there would then 
be no exceptions filed in the case to the report under the 
statute in effect in the District of Columbia governing such 
matters. 

The Court: There has been a report made by an audi¬ 
tor? 

Mr. Hill: That is right. 

The Court: And you want to withdraw that? 

Mr. Hill. We want to withdraw our exceptions to it. 
The Court: You have made exceptions? 

Mr. Hill: That is right. 

The Court: And you want to withdraw them? 

Mr. Hill: That is right. 

The Court: Is there any objection on the part of the 
plaintiff to doing so? 

Mr. Wellford: Yes. 

Do I understand that your motion is just to withdraw 
your exceptions? 

Mr. Hill: No. We made a motion to withdraw the 

48 exceptions and to have the Court confirm the Audi¬ 
tor’s report under the statute in the District of 

Columbia governing such cases. 
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52 The Court: There has been no trial since the Au¬ 
ditor’s report? 

Mr. Hill: No. 

The Court: You filed exceptions to it, and you are now 
willing to withdraw them and let the audit be submitted 
upon its merits? 

Mr. Hill: That is right. 

53 The Court: You say something about the author¬ 
ity of the Court to— 

Mr. Hill: Yes. Here is the law under which the case 
was referred to the Auditor and the rules governing the 
matter. 

This statute was in effect long before the other rules of 
civil procedure were passed. Unless they repeal it, which 
we will argue to the Court, this is the law in the District of 
Columbia on the subject. There is no decided appellate 
case bearing on the subject, because of the recent passage 
of the new rules. 

I will read from Title 16 of the D. C. Code, Section 102. 
“In actions at common law grounded upon an ac¬ 
count or in which it may be necessary to examine and 
determine upon accounts between the parties, the court, 
in its discretion, at any stage of the cause, may order 
the accounts and dealings between the parties to be 
audited and stated by the auditor of the court or by a 
special auditor to be appointed by the court for the 
purpose; in which case, if a jury shall have been sworn, 
they shall be discharged. The course of proceedings 
before the auditor shall be the same as in cases in 
equity referred to him. When the audit is completed 
the auditor shall file his report and account in the 
clerk’s office and give notice thereof to the parties or 
their attorneys”—that has all been done—“and at 

54 the expiration of thirty days after said notice judg- 
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ment may be entered, on motion of either party, in 
accordance with said report and account, unless excep¬ 
tions are filed thereto for errors in law or fact therein. , ’ 

No exception has been filed except that by the defendant, 
which he now wishes and moves to withdraw. 

“The party excepting thereto shall point out par¬ 
ticularly the item or items in such report and account 
excepted to, and state the grounds of such exception, 
annexing to his exceptions a certificate of counsel that, 
in his opinion, the matters of law therein stated are 
well founded in law, and the affidavit of such party that 
the exceptions are not filed for delay, and that the al¬ 
legations of fact in said exceptions are true to the best 
of his knowledge and belief, and a copy of said excep¬ 
tions shall be served on the opposite party or his at¬ 
torney/ 7 

Now I read from page 264 of the same Code, which was 
in effect likewise when these rules went into effect: 

“When such exceptions are filed, the court shall en¬ 
ter the cause on the trial calendar of the term in which 
they are filed in its proper place, and the issues made 
by said exceptions shall be tried and determined in 
the same manner as other issues of law or fact 
55 made by these pleadings in an action at common law, 
and any part of such report and account not so ex¬ 
cepted to shall be adjudged to be conclusive between 
the parties on such trial/ * 

That is the situation that we are in. That is the statute 
that we have. 

Now, following that, these New Rules of Federal Pro¬ 
cedure have been passed; and the only thing in that rule 
which says that this law might in any sense be repealed is 
that reports of auditors when made may be read as evi¬ 
dence. 
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Now, if those few ambiguous words can be held to repeal 
this very specific and long-standing statute— 

The Court: Your position is that the Auditor fills, with¬ 
out being necessarily called such, the position of a master? 

Mr. Hill: He did indeed. 

And under the law in the District of Columbia, the master 
having filed his report, each side is given thirty days in 
which to object. 

If the point of repealing this very specific procedure is 
considered in this light, it might give your Honor some 
bearing upon the situation: In the District of Columbia 
we have hearings on patent cases which run into thousands 
of pages of testimony before the Auditor. And, if 
56 the position taken by my adversary is true, that this 
rule abrogates this law, the court could set down a 
case for hearing within a week after the Auditor has ren¬ 
dered his report, and the other side would be unable in 
any sense to make a comprehensive study of the report. 
Maybe the Auditor’s report would be three or four hun¬ 
dred pages long. In this case it is five hundred pages al¬ 
most. 

So I will say to your Honor that unless this rule changes 
this specific statute as a mere matter of procedure, the stat¬ 
ute governs. 

Now, I submit, your Honor, that it could not be pro¬ 
cedural for a number of reasons. When this suit was filed, 
the new rules of civil procedure had not become effective. 
It then was filed under the law as laid down by this case. 
Undoubtedly, having been tried, as soon as it was filed, this 
would have been the law applicable to it. 

Of course, the new rules provide that unless hardship is 
engendered or some long delay, these rules shall apply to 
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cases filed at subsequent bearings. However, as to this 
particular item that I have in mind there is an additional 
provision of the same law that I referred to which says: 

“If, in the opinion of the court, such issues are so 
numerous as to create confusion the court may, in its 
discretion, direct evidence to be received and consid¬ 
ered by the jury as to a part of said issues, and 
57 direct the jury to retire and conclude as to the same 
before hearing the evidence as to the other issues, 
and this to repeat as often as may be necessary, the 
final conclusion of the jury as to all the issues to be 
announced as their verdict; or may submit the dif¬ 
ferent issues to the same jury at different times for 
their separate verdicts thereon, or submit such issues 
to different juries; or may pursue such other course 
as the rules of the court may prescribe to facilitate the 
determination of such issues.” 

In brief, as we shall show to your Honor, these specific 
provisions of this Code are substantive rights that litigants 
have. As it appears from this last statute, the court may 
have so many issues that it would only submit one at a time 
to a jury. It may be so complicated, or, as I have pointed 
out, the time might be so short within which to get ready 
to go to trial again. 

Another very important issue is this: After we have had 
two extensive trials—and I think that the public should be 
considered—hearings in this court by the jury and it has 
gone before the Auditor, and the expense is a thousand dol¬ 
lars for costs alone, I think that if there is anything in 
that report that could be left out of the next trial, it should 
be; and the person who objects to it has thirty days within 
which to fix a new and shorter issue. I think it is his 
duty. 
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58 And I think it is the soul of these new rules to 
bring the proceedings to that pass, namely, to short¬ 
en the issues and to take less time in court trying matters 
which are not in controversy. 

It is a very important thing to the public, because it 
shortens trials and lessens expense. Here is a case that 
has gone on for four years and which is still going on, and I 
think it should be only— 

The Court: Will there be any facts left for the jury to 
pass on if the report is approved? 

Mr. Hill: There will not. There will be no exceptions 
before the court. There will be no issues left. The re¬ 
port would be absolutely as stated. 

♦ • • • * 

73 The Court: With regard to the original motion, 
I do not believe that the action of the Court and the 

report made in response to the Court’s order can deprive 
either party of a jury trial if they desire it. That being the 
case, then this trial must be so conducted as to use the 
Auditor’s report to such advantage as to save the interest¬ 
ed figures from being produced in court. To that extent 
the Auditor’s report may be adopted in whole or in part 
to any extent by either party and offered as such. 

74 But I think that you may offer other evidence sup¬ 
plementing it or enlarging or varying it. 

Mr. Wellford: May I point out this, if your Honor 
please: It has been— 

Mr. Hill: I would like to take an exception to your Hon¬ 
or’s ruling, for the record. 

The Court: Very well. 

• • * • • 

75 The Court: Do counsel want to be heard a little 
further on this? 
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Mr. Hill: I would like to make this further observation 
in reference to this law: A man has a right to a jury trial, 
but he has a right to waive it. Having notice of this law 
and having filed no objection within thirty days, he waives 
his right to a jury trial. That is a procedural matter. That 
is a right that this man has, and I presume that your Honor 
took that into consideration in denying our motion. 

The Court: Yes. 

• • • • • 

97 The Clerk: Mr. Foreman, has the jury agreed up¬ 

on a verdict? 

The Foreman of the Jury: We have. 

The Clerk: How do you find? 

The Foreman: We find in favor of the plaintiff in the 
sum of $2,750 without interest. 

• • • * • 


90 Verdict and Judgment 


(Filed May 13, 1942.) 


This cause having come on for hearing on the 11th day 
of May, 1942, before the Court and a jury of good and law¬ 


ful persons of this district 
Edgar E. Begeant 
James K. Regan 
Daniel D. Leonard 
Maud B. Easterling 
Raymond L. Ehlers 
Lillian L. Elliott 


to wit: 

George B. Ingles 
Robert L. O’Neale 
Clifton C. Clarridge, Jr. 
Mary K. Offenbacher 
Blanche B. Dodge 
George K. Mercer 


who, after having been duly sworn to well and truly try the 
issues between Thomas A. Brown, plaintiff, and Jesse S. 
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Shima, defendant, and after this cause is heard and given 
to the jury in charge, they upon their oath say this 13th day 
of May, 1942, that they find the issues aforesaid in favor 
of the plaintiff and that the money payable to him by 
the defendant by reason of the premises is the sum of 
Twenty-seven Hundred Fifty Dollars without interest. 

Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of Twenty-seven Hundred Fifty 
Dollars, without interest together with costs. 

CHARLES E. STEWART, Cleric. 

By George A. Watts (Signed) 

Deputy Clerk. 

By direction of 
Justice Davidson. 


91 Motion to Amend Judgment By Adding 

Interest Thereto. 

(Filed May 14, 1942.) 

Comes now the plaintiff and moves the Court to amend 
the judgment of the jury in the above entitled cause by 
adding thereto interest at the rate of 6% from the date the 
amount of the judgment was due and payable, and, for 
reason therefor, shows to the Court the facts and things as 
set out in the Points and Authorities attached hereto and 
made a part hereof. 


RIC HAR D E. WELLFORD (Signed) 
1427 Eye Street, N. W., 

Attorney for Plaintiff. 
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92 Order Amending Judgment On Verdict of 
Jury By Adding Interest. 

(Filed May 14, 1942.) 

This action came on for hearing on the motion of the 
plaintiff to amend the judgment entered herein on the ver¬ 
dict of the jury in favor of the plaintiff in the sum of $2,- 
750.00 by adding thereto interest at the rate of 6% from 
June 3, 1938, and, upon consideration thereof, after argu¬ 
ment of counsel, it is this 14th day of May, 1942, 

Ordered, that the judgment entered herein in favor of 
the plaintiff, in the sum of $2,750.00, be, and the same is 
hereby, amended to include interest thereon at the rate of 
6% from June 3, 1938. 

By the Court: 


T. WHITFIELD DAVIDSON (Signed) 
Justice 
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foe the District of Columbia. 
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No. 8301. 


JESSE S. SHIMA, Appellant 

vs. 

THOMAS H. BROWN, Appellee 


BRIEF FOR APPELLEE. 

Additional Statement of Case. 

The complaint and answer set out the facts and issues 
raised in this action, Appellant’s App. 1-16. 

The complaint was filed June 3, 1938; the answer of ap¬ 
pellant was filed on October 11, 1938, after the effective 
date of the F. R. C. P., Appellant’s App. 1, 8. 

The action was pretried under the new F. R. C. P., and 
counsel stipulated that $50.00 a month was a “fair and rea¬ 
sonable sum” for the board and room of two people. Ap¬ 
pellant App. 16, 17. This amount was the same as was 
claimed in the particulars of demand attached to the com¬ 
plaint. Appellant App. 2-7, 
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A jury trial was demanded by plaintiff as is required by 
the rules, and the case was tried by a jury. Appellee’s App. 
1, Appellant’s App. 26, 27. Prior to the beginning of 
the trial of this action on May 11, 1942, the appellant made 
application to the Court to stay the trial for the purpose 
of allowing him 30 days to file objections to the Auditor’s 
report, as was the procedure under Title 16, Sec. 102, D. C. 
Code of 1940 prior to the adoption of the F. R. C. P. This 
motion was denied by the Court on April 23, 1942 in a 
memo, opinion by Mr. Justice Proctor. Appellee’s App. 21. 

It will be noted that 4 days later the appellant did file 
what purports to be exceptions to the Auditor’s report, but 
these purported exceptions were not made part of the rec¬ 
ord, nor brought to this Court for review. Appellant App. 
19. 

No notice of appeal by appellant is printed in his appen¬ 
dix as is required by this court’s rule 17. 

Summary of Argument. 

Appellant admits that the only questions involved in this 
appeal are matters of law. (Par. c-2 on page 3 of his answer 
to appellee’s motion to increase supersedeas bond, and 
pages 37 and 38 of his brief.) 

The first point, in regard to reference to an Auditor of 
jury actions, involves the applicability of F. R. C. P. #53 
to this action, Appellant Brief 11. The second point is in 
regard to interest allowed by law on liquidated debts, and 
involves the applicability of Title 28, Sec. 2707 of the Code 
of 1940 to this action—Appellant App. 11, 12. 
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ARGUMENT. 

Point #1. 

The F. R. C. P. became effective on Sept. 16, 1938. 

F. R. C. P. #86 (appellant brief page 11) states • • • 
* ‘ They govern all proceedings in actions brought after they 
take effect and also all further proceedings in actions then 
pending, except to the extent that in the opinion of the court 
their application in a particular action pending when the 
rules take effect would not he feasible or would work in¬ 
justice, in which event the former procedure applies.” (Em¬ 
phasis supplied.) 

While the complaint was filed on June 3, 1938 before the 
rules became effective, the answer was not filed until Oc¬ 
tober 11, 1938, after the rules became effective. 

The record discloses that after the answer was filed the 
entire proceeding was conducted under the F. R. C. P. 

Pretrial of the action (which was unknown prior to the 
application of the new rules) was had on Sept. 23, 1940, 
and the appellant by counsel then stipulated to $50.00 a 
month as a ‘‘fair and reasonable sum” for the board and 
room for two persons, as was claimed in the particulars of 
demand. Appellant App. 16, 2-7. 

If there were ever any question of the application of the 
F. R. C. P., at the trial the court exercised its discretion as 
is provided in F. R. C. P. #86, and applied the new rules 
to this action. No claim is made by the appellant that the 
court abused its discretion in applying the new rules as is 
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provided in F. R. C. P. #86, unless appellant intends that 
his statements in the first paragraph on page 31 of his brief 
are to be construed as a charge of abuse of discretion by 
the trial justice. 

Rule 53 of the F. R. C. P. sets out in detail the procedure 
to be followed in actions that have been referred to an 
Auditor. If these rules are valid (and the Supreme Court 
has said they are) then by the enabling act, “ # # # all laws in 
conflict therewith shall be of no further force and effect”. 
(Act of June 19,1934, C-651, Sec. 1, 2 (48 Stat. 1064), U. S. 
C. Title 28, Sec. 723-b, 723-c). 

A casual reading of the sections of the District Code in 
regard to reference to Auditors (appellant’s brief pages 
9-11) will disclose that they are in conflict with provisions 
of F. R. C. P. #53, and therefore were repealed by the en¬ 
abling act creating said rules, as is set out in Justice Proc¬ 
tor’s Memo. Appellees’ App. 2, Sibbach vs. Wilson & Co. 
Inc., 312 U. S. 1,4 Fed. Rules Service, page 554. 

The appellant has not seen fit to bring to this court his 
alleged exceptions to the Auditor’s report, nor has he 
printed the Auditor’s report in his appendix, as is required 
by the rules. As no facts are challenged by appellant in this 
appeal, and he fails to bring the entire record to this court, 
it is presumed, that the lower court had sufficient facts to 
justify its action taken therein. 

The matter of reference in jury action to an auditor as 
is provided by F. R. C. P. 53 e-3, follows the law as stated in 
Ex Parte Peterson. 253 U. S. 300, 310-311, and has been 
followed by the Federal Courts in construing said rule. 

Gay vs. U. S. (1941), 118 F. (2nd) 160,162, 



5 


Daley vs. Evans Case Co. (1940). Vol. 1 Fe<$. 
Rules Decisions 270, 3 Fed. Rules Serv. 53-e-3i, 
page 508. 


Appellee contends that F. R. C. P 53 applied to this ac 
tion, and the matter was properly submitted to the jury a 
is provided by said rule. 


Point #2. 


Title 28 sec. 2707 District Code of 1940 (Appellant’s 
Brief pages 11, 12) provides that in actions to recoveij- 
liquidated debts a “ * # * judgment for the plaintiff shall 
include interest on the principal debt from the time when ii 
was due and payable * * 

A debt is liquidated if it can be made certain. In this 
action the particulars of demand claimed $50.00 a month. 1 
The appellant at pretrial stipulated that this was a fair 
and reasonable sum per month. Appellant’s App. 16, 17. 

The debt was due and payable the day the suit was filed, 
namely June 3, 1938. The jury had nothing to do with the 
allowance or disallowance of interest on a liquidated debt 
after the same was due and payable as this was controlled 
by the statute. An interesting case on this subject which 
sums up most of the decisions of this Court is Colby Adm. 
etc. vs. Riggs National Bank, etc., 65, \V. L. R. 670, 671. 

The District Court under F. R. C. P. 60-a and 54-c had 
jurisdiction to correct the judgment by adding interest 
thereto, especially where the law required that interest 
shall be awarded. 


6 


This question has been to the Supreme Court and seems 
to have been settled in Stentor Elec. Mfg. Co., Inc. vs. 
Klaxon Co., 115-F. (2nd) 268, reversed by Supreme Court 
on other grounds, Klaxon Co. vs. Stentor Elec. Mfg. Co., 
313 U. S. 487, 498, 85, Law Edition 1477; 4 Fed. Rules Serv. 
13; the right of the court to add interest was reaffirmed by 
the Third Circuit in Stentor Elec. Mfg. Co., Inc. vs. Klaxon 
Co. (Feb. 9, 1942), 125 F. (2nd) 820; 5 Fed. Rules Serv. 
page 685. It will be noted that the interest added by the 
court to the verdict of the jury in this case under a statute 
very similar to ours was $60,821.92. 

Appellee contends that the judgment of the lower court 
should be affirmed. Appellee further contends that this 
appeal by a wealthy Japanese alien enemy against an 
American citizen was taken for the sole purpose of delay, 
and it has delayed proceedings on the judgment of the low¬ 
er court. Appellee therefore asks this court to assess 
against the appellant damages of 10% upon the amount of 
the judgment and double costs as is provided by this court’s 
rule #23. 


Respectfully submitted, 

Richard E. Wejulford, 
1427 Eye St., N. W. 

Simox R. Golibart, 

1427 Eye St., N. W. 

Attorneys for Appellee. 
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APPENDIX. 

19 DISTRICT COURT OF THE UNITED STATES j 

FOB THE DlSTBICT OF COLUMBIA. 

Holding a Circuit Court. 


At Law No. 90,236. 


Demand for Jury Trial. 

Comes now the plaintiff and demands a trial by jury in 
the above entitled case. 

Filed Oct. 18, 1938. 

Richard E. Wellfoed, 

1106 Chandler Bldg., 
Attorney for Plaintiff. 


Thomas A. Brown, 
vs. 

Jesse S. Shima, 


Plaintiff, 


Defendant. 
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Filed April 23,1942. 

43 IN THE DISTRICT COURT OF THE UNITED 

STATES 

for the District of Columbia. 


Thomas A. Brown, 

Plaintiff, 

vs. 

Jesse S. Shima, 

Defendant. 


Civil Action No. 90236. 


43 MEMO. OPINION IN RE APPLICATION TO 

STAY TRIAL. 

The application of defendant to stay the assignment of 
this case for trial until after expiration of the thirty-day 
period allowed by Title 16, section 102 D. C. Code (1940), 
is denied. 

In my opinion the provisions of this chapter were super¬ 
seded by Rule 53 of the Federal Rules of Civil Procedure. 
That rule provides in detail the procedure to be followed 
in matters involving references to and reports of masters 
or auditors. In jury actions the rule gives an entirely 
different treatment to the auditor’s report. In such cases 
exceptions to the report are eliminated and the findings be¬ 
come mere matters of evidence to be read to the jury, sub¬ 
ject to the rulings of the court upon objections in point of 
law (See par. (d) (3) of said rule). As the code provisions 
deal solely with matters of practice and procedure, it seems 
clear to me that they were repealed by the Federal rules. 
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Therefore, as the thirty-day period for exceptions is no 
longer applicable, the ground of plain tiff’s application 
fails. 

Dated April 23,1942. 

Copies mailed to all attorneys. 

James M. Proctor, 
Justice. 
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IN THE 


United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 

Apbil Term, 1942. 


No. 8301. 


JESSE S. SHIMA, Appellant , 
v. 

THOMAS A. BROWN, Appellee . 


Appeal from Order and Judgment of the District Court of 
the United States for the District of Columbia. 


REPLY BRIEF FOR APPELLANT. 

L 
(a) 

The original suit is based upon appellant’s alleged prom¬ 
ise to pay an unliquidated amount, namely, “a fair and 
reasonable sum” for room and board, as indicated by ap¬ 
pellee’s Declaration (Appellant’s App. 1), and by appellee’s 
affidavit attached to his Declaration, in Support of Attach¬ 
ment Before Judgment (Appellant’s App. 7). 
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(b) 

Appellee’s demand for jury trial was filed October 18, 
1938. (Appellee’s App. 1.) Thereafter, and during the 
period October 25, 1940, to November 1, 1940, appellee re¬ 
ceived such jury trial. (Appellant’s App. 17,18.) 

December 20, 1940, upon motion of appellee, the verdict 
and judgment entered for appellee as a result of that jury 
trial, were vacated and set aside, and the cause referred 
to the Auditor upon written consent of both parties. (Ap¬ 
pellant’s App. 18.) 

By his such consent, and by his failure to file any excep¬ 
tions to the Auditor’s Report, appellee waived any right to 
a second jury trial. 

(c) 

It is not correct, as appellee asserts at his page 2, that 
appellant’s application to the District Court prior to the 
beginning of the trial on May 11,1942, was for the purpose 
of allowing him thirty days to file objections to the Audi¬ 
tor’s Report. 

Counsel for appellant informed the District Court April 

15, 1942, that the Assignment Commissioner’s Office then 
considered the case ready to be further heard by a jury; 
and counsel observed to the Court on such occasion that as 
the time for filing any exceptions to the Auditor’s Report 
had not yet expired under the Code provisions (1940, Title 

16, Chapter 1, Sections 102-104), and as exceptions had not 
as yet been filed by either party, the case should not be 
placed on the trial calendar until any issues to be further 
heard were definitely fixed. The District Court ruled in 
the matter, as shown by its Memorandum Opinion dated 
April 23, 1942. (Appellee’s App. 2, 3.) 

<d) 

In the form as required under said Title 16, Chapter 1, 
Section 102, appellant on April 27,1942, filed exceptions to 
the Auditor’s Report. Appellee never moved to strike the 
same, and as the Trial Justice on May 11, 1942, overruled 
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appellant’s motion to withdraw his exceptions, and to have 
the Auditor’s Report confirmed without any further hear¬ 
ing, such exceptions still remain of record. 

II. 

(Appellant’s Point 1) 

(a) 

It is not correct, as appellee asserts at his page 3, that 
after the Answer was filed, the entire proceeding was con¬ 
ducted under the Federal Rules of Civil Procedure. Please 
see, for example, the statements of fact set out in Appel¬ 
lant’s principal brief, page 5, paragraph (c), and page 7,j 
paragraph (g), and not challenged. 

Conflict between the aforementioned District Code pro¬ 
visions, and those of Federal Rule of Civil Procedure 
53(e) (3), does not necessarily appear, as appellee asserts 
at page 4. Under the Code provisions, exceptions filed to 
the Auditor’s Report raise the only issues to be tried to a 
jury; and upon any such issues the Auditor’s Report is 
admissible in evidence under Rule 53(e) (3). 

Sibbach v. Wilson and Co., Inc., 312 U. S. 1, cited by 
appellee at page 4, involved not Federal Rule 53(e) (3), 
but principally Federal Rule 35, a regulation of procedure. 
In that cause neither the jurisdiction in which the cause of 
action arose, nor the jurisdiction in which the trial was held, 
had any statute governing the matter. 

No necessity appears for bringing to this Court appel¬ 
lant’s exceptions to the Auditor’s Report. Of relevancy 
here is not their content, but only the fact that the excep- 
ions were filed under the Code provisions, and that the 
Trial Justice later overruled appellant’s motion to with¬ 
draw them and to have the Auditor’s Report confirmed 
without further trial. 

The Auditor’s Report appears in full in the record on 
appeal. (Tr. 24-42.) 

Appellee makes the vague statement at page 4 that no 
facts are challenged by appellant in this appeal. However, 
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it is the appellee who challenges none of the statements of 
fact as set forth in detail in appellant’s principal brief. 

(b) 

Ex Parte Peterson , 253 U. S. 300, 40 S. Ct. 543, cited 
by appellee at page 4, was decided in 1920, long before the 
new Federal Rules of Civil Procedure became effective. 
The question in the cause at bar is not that of any denial 
of right of jury trial. It is rather as to the proper course 
of disposition, after a cause has been first fully tried to a 
jury whose verdict and judgment for appellee are set aside 
upon his motion, and is then referred upon written consent 
to the Auditor of the Court pursuant to the District Code 
provisions. 

It is a fact that if this cause had arisen at, or during a 
period of many years following, the decision in the Peter¬ 
son case, tried to a jury, and then, after the vacating of its 
verdict, referred upon consent to the Auditor, the further 
course of disposition would have followed precisely that 
which appellant advances. Accordingly, the only remain¬ 
ing reason for any departure from that course is the rather 
ambiguous provision contained in Federal Rule 53(e) (3). 

Appellant does not deny the right to a trial by jury. But 
when a cause has once been heard at length by a jury, and 
a new trial is thereafter granted on plaintiff’s motion be¬ 
cause of the complexity of the issues, and the cause is then 
heard upon consent at great length before the Court’s 
Auditor, it is reasonable, before proceeding again to 
a jury, to require whomsoever objects to the Auditor’s Re¬ 
port to specify its objectionable portions, thereby avoiding 
trial upon issues as to which there is no contention. By 
failing so to do, appellee waived his right to have the en¬ 
tire case reopened and reheard. 

Federal Rule of Civil Procedure 1 provides that those 
Rules “shall be construed to secure the just, speedy, and 
inexpensive determination of every action.” The applica¬ 
tion by the Trial Justice of Federal Rule 53(e)(3), instead 


of the aforementioned Code provisions, served, it is sub¬ 
mitted, the contrary of that end. 

I 

(C) j 

Gay v. U . S., 118 F. (2d) 160, cited by appellee at page 4, 
arose under the laws of Illinois. The decision makes no 
reference to any state procedure comparable with that 
effective here, nor does it appear to involve the Federal 
Rules of Civil Procedure. 

It is clear from the opinion in Daley v. Evans Case Co., 

U. S. District Court, Massachusetts, (Vol. 1 Fed. Rules De¬ 
cisions, 270), cited by appellee at page 5, that no local stat¬ 
utes, similar to our Code provisions, existed. 

<d) 1 

I 

In Fennell v. Bache, 74 App. D. C. 247, 123 F. 2d 905 
(certiorari denied, 62 S. Ct. 359, 86 L. Ed. 257), it was held 
that the general object of the Federal procedural rule 1 
making rules applicable to the District of Columbia and to 
proceedings in its United States District Court, is to con¬ 
tinue in effect the local procedural law both statutory and 
non-statutory, prevailing in the District so far as proceed¬ 
ings in the District Court are concerned, to the extent that 
the procedural law of a state is effective in the Federal 
District Courts held within it; that the phrase “law of the 
state” as used generally in the Federal procedural rules 
is not intended to make effective in the Federal Courts only 
state statutory procedural provisions, even though the 
phrase refers in most instances to matters of procedure 
ordinarily governed by statute; that the Federal Rules 
were not intended to change the pre-existing law of the 
District of Columbia with reference to the capacity of part¬ 
nerships and unincorporated associations to sue, and to be 
sued, in the District Court in causes arising locally at com¬ 
mon law. 

This Court said therein, at page 906, in determining the 
applicability of Federal Rule 17(b): 
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“The cause of action arises in the District of Colum¬ 
bia which is unique in that all of its law may be said to 
be federal in a broad sense, since Congress legislates 
for the District, and its common law is determined by 
federal courts.” 

And at 907, in construing Federal Rule 81(e): 

“This rule takes account of the peculiar situation 
of the District, and clearly recognizes the distinction 
between the procedural law which is only locally ap¬ 
plicable within its limits and that which is applicable 
generally there and elsewhere as Federal law.” 

And at page 908, in conclusion: 

“We think it is more appropriate for such sweeping 
change as would be required by a holding in accordance 
with the plaintiff’s view, to be made by the Congress 
rather than by ourselves.” 

m. 

(Appellant’s Point 2) 

(a) 

The alleged debt was not due and payable when the suit 
was filed, as appellee asserts at page 5. To constitute a 
debt, there must be owing a sum payable in respect of a 
liquidated money demand, as opposed to unliquidated dam¬ 
ages. 26 Corpus Juris Secundum , 5. Accordingly, there 
was no alleged debt or liquidated claim, prior to the filing 
of the Auditor’s Report, March 31, 1942, or to the render¬ 
ing of the jury’s verdict, May 13,1942. Indeed, during the 
argument of counsel upon the motion to add interest, the 
Trial Justice observed that the claim was not entirely liqui¬ 
dated when the suit was filed. 

Colby, Adm. v. Riggs National Bank, 65 W. L. R. 670, 
(1937), cited by appellee at his page 5, is inapplicable. The 
District Court Justice said therein: 

“I think it was a liquidated debt.” 
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(b) 

Stentor Electric Manufacturing Company, Inc. v. 
Klaxon Co., 115 F. 2d 268, cited by appellee at Ms page 5, 
arose in the United States District Court for Delaware. 
Judgment was entered on verdict for the plaintiff; and as 
tbe action bad been brought for breach of contract exe¬ 
cuted in New York which was also the place of performance, 
that District Court added interest from the date of institu¬ 
tion of the action, upon the basis of Section 480 of the 
New York Civil Practice Act which provided for the re¬ 
covery of interest on the principal sum, whether thereto¬ 
fore liquidated or unliquidated. The Appellate Court up¬ 
held the reference to the New York law in the adding of 
interest. 

The Supreme Court ( Klaxon Co. v. Stentor Electric Man¬ 
ufacturing Company, 313 U. S. 487, 61 S. Ct. 734, 85 L. ed. 
1477), held that Section 480 of the New York Civil Practice 
Act related not to the validity of the contract in suit, but 
merely to an incidental item of damages, and that the full 
faith and credit clause did not go so far as to compel Dela¬ 
ware to apply Section 480 if such application would inter¬ 
fere with its local policy; and the judgment was reversed, 
and the cause remanded for decision in conformity with 
the law of Delaware. 

It is not correct, as appellee asserts at page 6, that the 
statute involved in that case is very similar to ours. The 
New York statute provides, as stated above, for interest 
upon the principal sum “whether theretofore liquidated or 
unliquidated.” In clear distinction, under Section 2707, 
Chapter 27, Title 28, District Code, 1940, interest is in¬ 
cluded at the rate fixed by the contract, if any, only in an 
action to recover a liquidated debt on which interest is 
payable by contract or by law or usage; and in the case at 
bar, no rate is fixed by any contract, and the action is to re¬ 
cover an unliquidated alleged debt. 

Section 2708, which in position in the District Code im¬ 
mediately follows the above Section, provides in clear terms 
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that in an action to recover damages for breach of contract, 
interest should be allowed from the date of judgment only, 
although the jury, or the court if the trial be by the court, 
may include interest as an element of damages. The trial 
herein was to a jury, and in the matter of interest, it has 
spoken. 

IV. 

This appeal has been taken in all good faith. 

Appellant’s Point 1 is sustained, it is believed, among 
other controlling authorities, by this Court’s decision in 
Fennell v. Bache, supra. 

Appellant’s Point 2 is sustained, it is believed, by estab¬ 
lished authorities as well as by District Code provisions; 
and appellee’s attempt to persuade this Court to his oppos¬ 
ing contentions by a decision arising in a Delaware court, 
directly predicated upon a special New York Statute, the 
Supreme Court thereafter reversing and remanding, ap¬ 
pears as unjustified as his reference, in conclusion, to the 
respective nationalities of the parties. 

Respectfully submitted, 

John Watt aw a, 

1317 F Street, N. W., 

V. 0. Hill, 

Southern Building, 
Attorneys for Appellant . 




